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U.S. Customs Service 


Treasury Decisions 


(T.D. 78-1) 
Antidumping—Animal Glue and Inedible Gelatin from West Germany 


The Secretary of the Treasury makes public a finding of dumping with respect to 
animal glue and inedible gelatin from West Germany; Section 153.46, Customs 
Regulations, amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CHAPTER 1— UNITED STATES Customs SERVICE 
PART 153 — ANTIDUMPING 


AGENCY: U.S. Treasury Department 
ACTION: Finding of Dumping 


SUMMARY: This notice is to advise the public that separate investi- 
gations conducted under the Antidumping Act, 1921, as amended, by 
the U.S. Treasury Department and the International Trade Commis- 
sion have resulted in determinations that animal glue and inedible 
gelatin from West Germany, with the exception of one producer, are 
being sold at less than fair value and that these sales are injuring, or 
are likely to injure, an industry in the United States. On this basis, a 
finding of dumping is being issued and, generally, all unappraised 
entries of this merchandise, with the exception of one producer, from 
August 3, 1977, until such time as this action is modified, will be liable 
for the possible assessment of special dumping duties. 
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EFFECTIVE DATE: December 22, 1977. 
FOR FURTHER INFORMATION CONTACT: 


Barbara J. Victor, U.S. Customs Service, Office of Operations, 
Duty Assessment Division, Technical Branch, 1301 Constitution 
Avenue NW., Washington, D.C. 20229, telephone (202) 566- 
5492. 
SUPPLEMENTARY INFORMATION: Section 201(a) of the Anti- 
dumping Act, 1921, as amended (19 U.S.C. 160(a)), gives the Secre- 
tary of the Treasury responsibility for determination of sales at less 
than fair value. Pursuant to this authority the Secretary of the Treas- 
ury has determined than animal glue and inedible gelatin from West 
Germany, other than that produced and sold by Elektrochemische 
Fabrik Kempen GmbH, are being, or are likely to be, sold at less 
than fair value within the meaning of section 201(a) of the Anti- 
dumping Act, 1921, as amended (19 U.S.C. 160(a)). (Published in 
the Feprerau Reeister of August 3, 1977 (42 FR 39287-88)). 
Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the United States International Trade Com- 
mission responsibility for determination of injury or likelihood of 
injury. The United States International Trade Commission has 
determined, and on October 29, 1977, it notified the Secretary of the 
Treasury that an industry in the United States is being, or is likely 
to be, injured by reason of the importation of animal glue and inedible 
gelatin from West Germany, except animal glue or inedible gelatin 
produced in West Germany by Elektrochemische Fabrik Kempen 
GmbH, that are being, or are likely to be, sold at less than fair value 
within the meaning of the Antidumping Act, 1921, as amended. 
(Published in the FepErAt Reeister of November 3, 1977 (42 FR 
57565-70)). 
Section 153.46 of the Customs Regulations is amended by adding 
the following to the list of findings of dumping currently in effect: 
Merchandise Country TD. 
Animal Glue and Inedible Gelatin, except that West Germany 78-1 
produced and sold by Elektrochemische Fab- 
rik Kempen GmbH 
(Sees. 201, 407, 42 Stat. 11, as amended, 18, 19 U.S.C. 160, 173) 
(APP-2-04) 
Dated December 16, 1977: 
Rosert H. MunpDHEIM, 
General Counsel of the Treasury. 


[Published in the FepeRAL ReaisteR December 22, 1977 (42 FR 64116)} 
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(T.D. 78-2) 
Antidumping—Animal Glue and Inedible Gelatin from the Netherlands 


The Secretary of the Treasury makes public a finding of dumping with respect 
to animal glue and inedible gelatin from the Netherlands; Section 153.46, 
Customs Regulations, amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CHAPTER 1—UniTED States Customs SERVICE 


PART 153-ANTIDUMPING 


AGENCY: U.S. Treasury Department 

ACTION: Finding of Dumping 

SUMMARY: This notice is to advise the public that separate in- 
vestigations under the Antidumping Act, 1921, as amended, by the 


U.S. Treasury Department and the International Trade Commission 
have resulted in determinations that animal glue and inedible gelatin 


from the Netherlands are being sold at less than fair value and that 
these sales are injuring, or are likely to injure, an industry in the 
United States. On this basis, a finding of dumping is being issued and, 
generally, all unappraised entries of this merchandise from August 3, 
1977, untill such time as this action is modified, will be liable for the 
possible assessment of dumping duties. 


EFFECTIVE DATE: December 22, 1977. 


FOR FURTHER INFORMATION CONTACT: 
Barbara J. Victor, U.S. Customs Service, Office of Operations, 
Duty Assessment Division, Technical Branch, 1301 Constitution 
Avenue NW., Washington, D.C. 20229, telephone (202) 566-5492. 


SUPPLEMENTARY INFORMATION: Section 201 (a) of the Anti- 
dumping Act, 1921, as amended (19 U.S.C. 160(a)), gives the Sec- 
retary of the Treasury responsibility for determination of sales at less 
than fair value. Pursuant to this authority the Secretary of the Treas- 
ury has determined that animal glue and inedible gelatin from the 
Netherlands are being, or likely to be, sold at less than fair value within 
the meaning of section 210(a) of the Antidumping Act, 1921, as 
amended, (19 U.S.C. 160(a)). (Published in the Freprerat Reaister 
of August 3, 1977 (42 FR 39289-90)). 
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Section 210(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the United States International Trade Com- 
mission responsibility for determination of injury or likelihood of 
injury. The United States International Trade Commission has deter- 
mined, and on October 29, 1977, it notified the Secretary of the Treas- 
ury that an industry in the United States in being, or is likely to be, 
injured by reason of the importation of animal glue and inedible 
gelatin from the Netherlands that are being, or are likely to be, sold 
at less than fair value within the meaning of the Antidumping Act, 
1921, as amended. (Published in the Feprrat Reaistrer of November 
3, 1977 (42 FR 57565-70)). 

Section 153.46 of the Customs Regulations is amended by adding 
the following to the list of findings of dumping currently in effect: 

Merchandise Country 2. 

Animal Glue and Inedible Gelatin The Netherlands 78-2 

(Sees 201, 407, 42 Stat. 11, as amended, 18, 19 U.S.C. 160, 173) 

APP-2-04) 


Dated December 16, 1977: 


Rosert H. MunpHEIm™, 
General Counsel of the Treasury. 


{Published in the FeprrRaL Reaister December 22, 1977 (42 FR 64115)] 


(T.D. 78-3) 
Antidumping—Animal Glue and Inedible Gelatin from Sweden 
The Secretary of the Treasury makes public a finding of dumping with respect 


to animal glue and inedible gelation from Sweden; Section 153.46, Customs 
Regulations, amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuapteR 1—Unitep States Customs SERVICE 
PART 153 — ANTIDUMPING 
AGENCY: U.S. Treasury Department 
ACTION: Finding of Dumping 


SUMMARY: This notice is to advise the public that separate 
investigations under the Antidumping Act, 1921, as amended, by the 


252-519—77 2 











CUSTOMS 9 


U.S. Treasury Department and the International Trade Commission 
have resulted in determinations that animal glue and _ inedible 
gelatin from Sweden are being sold at less than fair value and that 
these sales are injuring, or are likely to injure, an industry in the 
United States. On this basis, a finding of dumping is being issued 
and, generally, all unappraised entries of this merchandise from 
August 3, 1977, until such time as this action is modified, will be 
liable for the possible assessment of dumping duties. 
EFFECTIVE DATE: December 22, 1977. 
FOR FURTHER INFORMATION CONTACT: 

Barbara J. Victor, U.S. Customs Service, Office of Operations, 

Duty Assessment Division, Technical Branch, 1301 Constitution 

Avenue NW., Washington, D.C. 20229, telephone (202) 566-5492. 
SUPPLEMENTARY INFORMATION: Section 201(a) of the Anti- 
dumping Act, 1921, as amended (19 U.S.C. 160(a)), gives the Secretary 
of the Treasury responsibility for determination of sales at less than 
fair value. Pursuant to this authority the Secretary of the Treasury 
has determined that animal glue and inedible gelatin from Sweden 
are being, or likely to be, sold at less than fair value within the meaning 
of section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)). (Published in the Feprrat Reeister of August 3, 
1977 (42 FR 32988-89)). 

Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the United States International Trade Com- 
mission responsibility for determination of injury or likelihood of 
injury. The United States International Trade Commission has 
determined, and on October 29, 1977, it notified the Secretary of the 
Treasury that an industry in the United States is being or is likely to 
be injured by reason of the importation of animal glue and inedible 
gelatin from Sweden that are being, or are likely to be, sold at less 
than fair value within the meaning of the Antidumping Act, 1921, 
as amended. (Published in the Feprrat Reeister of November 3, 
1977 (42 FR 57565-70)). 

Section 153.46 of the Customs Regulations is amended by adding 
the following to the list of findings of dumping currently in effect: 


Merchandise Country 
Animal Glue and Inedible Gelatin Sweden 
(Secs. 201, 407, 42 Stat. 11, as amended, 18, 19 U.S.C. 160, 173) 
(APP-2-04) 
Dated December 16, 1977: 
Rosert H. MunpuHErM, 
General Counsel of the Treasury. 


[Published in the Feprrat Reaister December 22, 1977 (42 FR 64116)] 
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(T.D. 78-4) 
Antidumping—Animal Glue and Inedible Gelatin from Yugoslavia 


The Secretary of the Treasury makes public a finding of dumping with respect to 
animal glue and inedible gelatin from Yugoslavia; Section 153.46, Customs 
Regulations, amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuaptER I—UnitTep States Customs SERVICE 
PART 153 — ANTIDUMPING 


AGENCY: U.S. Treasury Department 

ACTION: Finding of Dumping 

SUMMARY: This notice is to advise the public that separate inves- 
tigations under the Antidumping Act, 1921, as amended, by the U.S. 
Treasury Department and the {nternational Trade Commission have 
resulted in determinations that animal glue and inedible gelatin from 
Yugoslavia are being sold at less than fair value and that these sales 


are injuring, or are likely to injure, an industry in the United States. 
On this basis, a finding of dumping is being issued and, generally, all 
unappraised entries of this merchandise from August 3, 1977, until 
such time as this action is modified, will be liable for the possible 
assessment of dumping duties. 


EFFECTIVE DATE: December 22, 1977. 


FOR FURTHER INFORMATION CONTACT: 
Barbara J. Victor, U.S. Customs Service, Office of Operations, 
Duty Assessment Division, Technical Branch, 1301 Constitu- 
tion Avenue NW., Washington, D.C. 20229, telephone (202) 
566-5492. 


SUPPLEMENTARY INFORMATION: Section 201(a) of the 
Antidumping Act, 1921, as amended (19 U.S.C. 160(a)), gives the 
Secretary of the Treasury responsibility for determination of sales at 
less than fair value. Pursuant to this authority the Secretary of the 
Treasury has determined that animal glue and inedible gelatin from 
Yugoslavia are being, or likely to be, sold at less than fair value within 
the meaning of section 201(a) of the Antidumping Act, 1921, as 
amended (19 U.S.C. 160(a)). (Published in the Feprrat ReGIster 
of August 3, 1977 (42 FR 32988)): 
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Section 201 (a) of the Antidumping Act, 1921, as amended (19 U.S.C. 
160(a)), gives the United States International Trade Commission 
responsibility for determination of injury or likelihood of injury. The 
United States International Trade Commission has determined, and 
on October 29, 1977, it notified the Secretary of the Treasury that an 
industry in the United States is being, or is likely to be, injured by 
reason of the importation of animal glue and inedible gelatin from 
Yugoslavia that are being, or are likely to be, sold at less than fair 
value within the meaning of the Antidumping Act, 1921, as amended. 
(Published in the FeprraALt Reeister of November 3, 1977 (42 FR 
57565-70)). 

Section 153.46 of the Customs Regulations is amended by adding 
the following to the list of findings of dumping currently in effect: 

Merchandise Country TP. 

Animal Glue and Inedible Gelatin Yugoslavia 73- 

(Sees. 201, 407, 42 Stat. 11, as amended, 18, 19 U.S.C. 160, 173) 

(APP-2-04) 
Dated December 16, 1977: 


Rosert H. MunpuHerm, 
General Counsel of the Treasury. 


[Published in the FepERAL Reaister December 22, 1977 (42 FR 64116)] 


(T.D. 78-5) 


Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippines 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., December 9, 1977. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates in U.S. dollars for the dates and foreign currencies 
shown below. These rates of exchange are published for the information 
and use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR 159, Subpart C). 
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Hong Kong dollar: 
November 28, 1977 
November 29, 1977 
November 30, 1977 
December 1, 1977 
December 2, 1977 


Tran rial: 
November 28, 1977 
November 29, 1977 
November 30, 1977 
December 1, 1977 
December 2, 1977 


Philippines peso: 
November 28—December 2, 1977 


Singapore dollar: 
November 28, 1977 . 4230 
November 29, 1977 . 4221 
November 30, 1977 . 4205 
December 1, 1977 . 4212 
December 2, 1977 . 4227 


Thailand baht (tical): 
November 28--December 2, 1977 $0. 0490 
(LIQ-3) 
JouNn B. O’Loveutin, 
Director, 
Duty Assessment Division. 


(T.D. 78-6) 
Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., December 9, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
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following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 77—260 for the 
following countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs pur- 


poses to convert such currency into currency of the United States, 
conversion shall be at the following rates: 
Japan yen: 
November 


$0. 004162% 
November 


. 004104 
. 004098 
. 004114 
. 004123% 


December 1, 1977 
December 2, 1977 


Sri Lanka rupee: 


November 28—December 2, 1977 $0. 0620 


Switzerland franc: 
November 28, 1977 
November 29, 1977 
November 30, 1977 
December 1, 1977 
December 2, 1977 

(LIQ-3) 


30. 4661 
. 4636% 
. 4627 
. 4664 
. 4676 


Joun B. O’LovuGuiin, 
Director, 
Duty Assessment Division. 





U.S. Customs Service 
General Notices 


Personal Declarations and Exemptions 


Notice of revision of the Customs Declaration for Travelers 


AGENCY: United States Customs Service, Department of the 
Treasury. 


ACTION: Notice of revision of the Customs Declaration (Customs 
Form 6059-B). 


SUMMARY: Customs Form 6059-B, commonly referred to as the 
“baggage declaration”, was revised on April 8, 1977. The new edition 
of this form contains revised language concerning the requirement that 
eaci traveler arriving in the United States report if the traveler or any 
family member is carrying over $5000.00 in monetary instruments such 
as coin, currency, traveler’s checks, money orders, or negotiable in- 
struments in bearer form. The revised language is intended to ensure 
that each traveler is aware of the reporting requirement and will aid 
in the enforcement of the Currency and Foreign Transactions Report- 
ing Act. The April 8, 1977, edition of Customs Form 6059-B should 
be used on January 1, 1978, or as soon thereafter as possible. Effective 
February 1, 1978, Customs officers will accept only the April 8, 1977, 
edition of the form. 
FOR FURTHER INFORMATION CONTACT: 

Bernard J. Simpson, Management Analysis Division, U.S. Cus- 

toms Service, 1301 Constitution Avenue, NW., Washington, D.C. 

20229 (202-566-8131). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 148.11 of the Customs Regulations (19 CFR 148.11) 
requires that all articles brought into the United States by any 
individual shall be declared to a Customs officer: (1) at the port of 
first arrival in the United States: (2) on a conveyance en route to 
the United States on which a Customs officer is assigned for that 
purpose; or (3) at a preclearance office in a foreign country where a 
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United States Customs officer is stationed for that purpose. Unless 
an oral declaration is accepted, section 148.13(a) of the Customs 
Regulations (19 CFR 148.13(a)) requires that the declaration be in 
writing on Customs Form 6059-B, commonly referred to as the 
“baggage declaration.” 

In addition to requiring information identifying the traveler and 
any accompanying family members, and a declaration of all articles 
acquired abroad which are in the possession of the traveler or his 
family at the time of arrival, certain questions are asked on the 
Customs Form 6059-B to assist Customs officers in enforcing laws 
and regulations for other Federal agencies. One of these questions is, 
“Are you or anyone in your party carrying over $5000.00 in coin, 
currency, or monetary instruments?” This question is asked to assist 
in the enforcement of section 232 of the Currency and Foreign Trans- 
actions Reporting Act, 84 Stat. 1122 (31 U.S.C. 1101), which requires 
any person who knowingly transports or causes to be transported 
monetary instruments in an amount exceeding $5000.00 on any one 
occasion from or to any place in the United States to file a report of 
the transaction. 

It has come to the attention of the Customs Service that the question 
on Customs Form 6059-B concerning the transportation of monetary 
instruments may not be alerting all travelers to the reporting require- 
ment of 31 U.S.C. 1101. Therefore, the question has been revised on 
the latest edition of Customs Form 6059-B, dated April 8, 1977. 
The revised question is, “Are you or any family member carrying 
over $5000.00 in monetary instruments such as coin, currency, 
traveler’s checks, money orders, or negotiable instruments in bearer 
form? (If yes, you must file a report on Form 4790, as required by law.)” 

The April 8, 1977, edition of Customs Form 6059-B is now available 
in English and German. Italian and Spanish language versions will be 
available about mid-December and French and Japanese language 
versions will be available in late December. Exclusive use of the new 
edition will help ensure that each traveler is aware of the currency 
reporting requirement of 31 U.S.C. 1101 and section 103.23 of the 
Treasury Department Regulations (31 CFR 103.23). In addition, 
exclusive use of the revised form will assist in establishing that a 
traveler who fails to report the transportation of over $5000.00 in 
monetary instruments on any one occasion had knowledge of the 
reporting requirement. This, in turn, will assist in the enforcement of 
the Currency and Foreign Transactions Reporting Act. 

ACTION 

The April 8, 1977, edition of Customs Form 6059-B should be used 

on January 1, 1978, or as soon thereafter as possible. Effective Febru- 
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ary 1, 1978, only the April 8, 1977, edition of the Customs Declaration 
(Customs Form 6059-B) will be accepted by Customs officers. This 
will apply to both English and foreign language versions of the form. 
If a foreign language version is not available, the English version will 
be used instead. Previous editions of the form may not be used after 
January 31, 1978. 

The Customs Service has printed or will have printed supplies of 
all language versions of the Customs Form 6059-B to replace existing 
inventories of previous editions. Replacement supplies are available, 
free of charge, to anyone needing them regardless of whether his 
existing inventories were privately printed or obtained from the 
Customs Service. 

Quantities of less than 6,000 copies per language may be obtained 
from local district directors of Customs. Larger quantities may be 
ordered by corresponding with the Printing and Distribution Branch 
A:L:P, U.S. Customs Service, Washington, D.C. 20229, or by calling 
Mr. Lawrence A. Mogavero (202-566-2761). 

DRAFTING INFORMATION 


The principal author of this document was Paul G. Hegland, Regula- 
tions and Legal Publications Division, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other offices 
of the Customs Service participated in its development. 


(ADM-9-03) 
Dated December 19, 1977: 


R. E. Cuasen, 
Commissioner of Customs. 


[Published in the Feperat Reaister December 23, 1977 (42 FR 64492)] 
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ERRATUM 


In Customs Bulletin Vol. 11, No. 44, dated November 2, 1977, in 
T.D. 77-258 make all changes necessary to conform document with 
the following correction published in the Federal Register on De- 
cember 21, 1977 (42 FR 63887): 


(T.D. 77-258) 
TITLE 19—CUSTOMS DUTIES 
Cuapter I—UnitTep States Customs SERVICE 
PART 153 — ANTIDUMPING 


Antidumping—Pressure Sensitive Plastic Tape Measuring Over One and Three-~ 
Eighths Inches in Width and Not Exceeding Four Mils in Thickness From 
Italy; Correction 


In FR Doc. 77-30769 appearing at page 56110 in the Freprra. 
Reaister of October 21, 1977, the part of the description of the 
merchandise which reads, “Not Exceeding Four Millimeters in 
Thickness,” should read, ‘‘“Not Exceeding Four Mils in Thickness,” 
wherever it appears. 

(APP-2-04) 
Dated December 15, 1977: 


Roserr H. MunpHErM, 
General Counsel of the Treasury. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D.-1201) 
Pasco Terminats, Inc. v. THe Unirep States, No. 77-8, (—F. 2d—) 


1. STANDING UNDER SEcTION 514 or Tarirr Act or 1930. 


This is an appeal from a Customs Court order issued by Judge 
Maletz, 76 Cust. Ct. 204, C.D. 4658, 416 F. Supp. 1242 (1976), 
dismissing the case because of appellant’s failure to establish stand- 
ing in accordance with $514 of the Tariff Act of 1930 as amended. 
A claim was filed by appellant to recover duties it paid pursuant to 
the Antidumping Act of 1921, 19 USC 1514. 


. LrperaL CoNnsTRUCTION OF STATUTES. 
There is precedent in case law for giving a liberal construction 


to §514. United States v. Wedemann & Godknecht, Inc., 62 CCPA 
86, C.A.D. 1151, 515 F. 2d 1145 (1975). 


3. ip. 


Underlying our decision in Wedemann was the belief that denial 
of standing to a litigant is a severe action which should be taken 
“only sparingly.” 

. Parry-1n-[nrEREST-AGENCY RELATIONSHIP. 


We conclude that appellant, as agent for the contracting parties 
is within the purview of §514 as an “agent of the person paying 
any charge.” 


United States Court of Customs and Patent Appeals, 
December 15, 1977 


Appeal from United States Customs Court, C.D. 4658 
[Reversed] 
J. Alan Galbraith, attorney of record, for appellant. 


Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Chief, 
Customs Section, Velta A. Melnbrencis for the United States. 
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{Oral argument on October 3, 1977 by J. Alan Galbraith for appellant and Velta A. Melnbrencis for appellee. ] 


Before Markey, Chief Judge, Ricu, Batpwin, Lane and Miller, Associate 
Judges. 


Batpwin, Judge. 

(1) This is an appeal from a Customs Court order issued by Judge 
Maletz, 76 Cust. Ct. 204, C.D. 4658, 416 F. Supp. 1242 (1976), dis- 
missing the case because of appellant’s failure to establish standing 
in accordance with § 514 of the Tariff Act of 1930 as amended.! 
A claim was filed by appellant to recover duties it paid pursuant to 
the Antidumping Act of 1921.? Appellee filed a motion to dismiss the 
action for failure of appellant to establish standing. The Customs 
Court found that appellant was not an importer, consignee, or agent 
as required by § 514. 

The claim, as originally filed with the Customs Court, is based on 
payment by appellant of dumping duties which were assessed * on 
four entries of crude sulphur. The merchandise was imported into 
the United States from Mexico pursuant to a sales contract involving 
a Mexican company, Azufrera Panamericana, S.A. (Azufrera), E.I. 
duPont de Nemours and Company (DuPont), and Caribbean Sulphur 
Shipping Company, Ltd. (Caribbean), wholly owned by Azufrera. 
The sales contract was entered February 17, 1970. By its terms, 


title and risk passed to DuPont at Coatzacoalcos, Veracruz, Mexico. 
Import licenses and duties were also the responsibility of DuPont. 

The sales contract was in effect when the Department of the 
Treasury and the Tariff Commission * conducted an investigation 
into the possibility of dumping and injury to a United States com- 
petiter in the sulphur industry. On November 6, 1971, a Notice for 


119 USC 1514. Section 1514(b)(1) provides in part: 
[P]rotests may be filed by the importer, consignee, or any authorized agent of the person paying any 
charge or exaction, or filing any claim for drawback, or seeking entry or delivery, with respect to mer- 
chandise which is the subject of a decision in subsection (a) of this section. 


Section 514 of the Tariff Act of 1930 as amended is incorporated by reference in 28 USC 1582(c) which in- 
volves jurisdiction. 

219 USC 160, et seq. 

3 Statutory authority to impose dumping duties is 19 USC 161(a). 


§ 161. Amount of duty to be collected: determination of foreign market value of goods (a) In the case of all 
imported merchandise, whether dutiable or free of duty, of a class or kind as to which the Secretary of 
the Treasury has made public a finding as provided for in section 160 of this title, entered, or with- 
drawn from warehouse, for consumption, not more than one hundred and twenty days before the ques- 
tion of dumping was raised by or presented to the Secretary or any person to whom authority under 
said section has been delegated, and as to which no appraisement has been made before such finding 
has been so made public, if the purchase price or the exporter’s sales price is less than the foreign market 
value (or, in the absence of such value, then the constructed value) there shall be levied, collected, and 
paid, in addition to any other duties imposed thereon by law, a special dumping duty in an amount 
equal to such difference. 


4 The Tariff Commission is now known as the United States International Trade Commission: 
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Withholding of Appraisement was published. After that date, two 
shipments of crude sulphur were purchased by DuPont, one on 
November 9, 1971, and one on December 6, 1971. Both shipments 
passed through Wilmington, Delaware, and Philadelphia, Pennsyl- 
vania, thereby necessitating the filing of four Consumption Entries 
(a Bureau of Customs form). The invoices indicate that a part of 
each shipment was delivered to Thompson’s Point, New Jersey, and 
the balance of each shipment was delivered to Deepwater Point, 
New Jersey. The dates of exportation recorded on the Consumption 
Entries fall on or between October 13, 1971, and November 30, 1971. 
Dumping duties were assessed on these entires of crude sulphur which, 
under the Tariff Schedules of the United States (TSUS),> enter duty 
free. The dumping duties were ultimately paid by appellant in accord- 
ance with an amendatory letter dated December 3, 1971 from Azufrera 
to DuPont. The letter confirmed an “‘agreement,’”’ which was effective 
November 8, 1971, to substitute appellant for Azufrera as vendor 
under the sales contract and stated that appellant would comply 
with the requirements imposed by the Bureau of Customs. The 
implication of this arrangement was that appellant acquired status 
as “consignee” or “agent”? within the meaning of § 514.° Appellant 
was thought to be responsible for the dumping duties and paid them. 

Appellant, by way of an amendment to its original complaint, 
alleged that it was consignee of the merchandise and not, as formerly 
alleged, importer. The issue before the Customs Court was whether 
the plaintiff-appellant was “consignee” or “agent of the person 
paying any charge.” We review the finding by the Customs Court 
that appellant did not meet any of the statutory requirements for 
standing under §514. 

The document heavily relied upon by appellant is the letter dated 
December 3, 1971, from Azufrera to DuPont. Appellant argues 
that this letter confirmed an earlier “agreement” of November 8, 
1971, to modify the sales contract involving Azufrera and DuPont. 
The thrust of appellant’s argument is that the amendatory letter 
substituted appellant for the vendor, Azufrera. The implication is 
that appellant, thereby, became responsible for the dumping duties. 
Appellant is a wholly-owned subsidiary of Azufrera. By virtue of its 
location in the United States and ability to do business within the 
United States, appellant allegedly became importer of the crude 
sulphur shipments in question. The Customs Court, however, did not 
give the letter this intended effect. The court stated that the letter 


5 TSUS, Item 415.45. 
6 See note 1. 
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by itself was insufficient to establish the amendment and that the 
letter was the only evidence of the amendment. 


OPINION 


In its decision, i Customs Court considered, inter alia, whether 
appellant was an “agent of the person paying any chenze? We 
agree with the lower court’s conclusion that appellant was not an 
agent within the literal meaning of the pertinent statute. (2) However, 
there is precedent in case law for giving a liberal construction to 
§ 514. United States v. Wedemann c& Godknecht, Inc., 62 CCPA 86, 
C.A.D. 1151, 515 F. 2d 1145 (1975) (hereinafter cited as Wedemann), 
involved the issue of standing under § 514. Wedemann filed protests 
in the Customs Court to recover charges which were paid by con- 
signee, Allen Forwarding Company. The specific issue was whether 
Wedemann was “agent of the person paying any charge.”’ The rela- 
tionship between Wedemann and the consignee was as follows: 


Wedemann & Godknecht, Inc., had a multiple role in the 
situation. First of all, it represented FFB [vendor] as a custom- 
house broker with respect to its shipments to this country, as 
it had been doing continuously for 20 years. In that capacity, 
it employed Allen Forwarding Co. with respect to these ‘‘out- 
port” Philadelphia importations. Allen Forwarding Co. advised 
it of the liquidations and Wedemann & Godknec ht, Inc., having 
decided that the classification was wrong and the duty too high, 
filed protests in its own name, as the Customs Court said, and 
“for the account of” the domestic purchasers of the goods * * *. 
(62 CCPA at 89, 515 F. 2d at 1147,] 


We concluded that Wedemann had standing, as an agent, based on 
the following analysis: 


Considering the Government’s arguments * * * we begin 


by noting the concession in its brief that an agent of the consignee 
has a right to file a protest. It also re “that Allen Forward- 
ing Company was the ‘principal,’ the importer, consignee, 
and person paying the charge, in aha subject transaction.’ 

The only question that remains is whether there was va 
error in the lower court’s conclusion that appellee, in filing the 
protest, acted as the agent of the consignee. While there is no 
evidence of specific appointment of Wedemann & Godknecht, 
Inc., to act as agent of Allen Forwarding Co. in filing pro- 
seis: #' %0* (‘T]he facts demonstrate that ‘Wedemann & God- 
knecht, Inc., was in the driver’s seat throughout, selecting 
out-port brokers to represent it and its client, employing lawyers 
to file protests as necessary, and generally looking after the 
customs business of FFB. Allen Forwarding Co. did not have 
to appoint it to file protests as its agent because Wedemann & 
Godknecht, Inc., was making the decisions, and when it filed 
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the protests on the Philadelphia importations it must have done 
so as the agent of “the person paying such charge.” Although 
it did so without specific request or appointment, we think 
the “ratification” by Allen Forwarding Co. cleared up that 
question, both confirming the agency relationship within the 
meaning of section 514 and adopting the action taken as its own. 
[62 CCPA at 91, 515 F. 2d at 1148-49.] 

The case at hand presents a fact pattern not contemplated by the 
statute. Appellant was cperating as an agent when it paid the dump- 
ing duties which flowed from the execution of the sales contract. 
Although appellant was not party to the original sales contract, 
appellant was involved in the sales transaction which resulted. The 
amendatory letter between Azufrera and DuPont is testimony to 
their plan to include appellant in the sales transaction. Appellant 
ratified the amendatory letter by the act of paying the dumping duties. 
By this ratification, appellant became agent for the contracting par- 
ties. The agency relationship was created to shift the responsibility 
of paying the dumping duties from DuPont, as importer, to appellant. 
However, the agency relaticnship established by the amendatory 
letter benefited both the contracting parties.’ In furtherance of 
Azufrera’s interests, the integrity of the sales contract was maintained 
and in service of this end, appellant paid the dumping duties. This 
agency relationship was created between the contracting parties and 
appellant for the exigencies of the sales contract. The statute, § 514, 
provides standing for “agent of the person paying any charge.” We 
find support in Wedemann for giving § 514 a liberal construction. 
[3] Underlying our decision in that case was the belief that denial 
of standing to a litigant is a severe action which should be taken ‘‘only 
sparingly.”’ Appellant, in the present case, paid the dumping duties as 
agent for the contracting parties. Under the contract terms, DuPont 
was responsible for the dumping duties. We find it incongruous, under 
the facts of this case, that an agent has standing to claim the duties 
another paid but that the agent, who pays the duties for another, does 
not have standing. [4] We conclude that appellant is within the pur- 
view of § 514, as an “agent of the person paying any charge.” Because 
appellant is within one of the categories set out in § 514, it is un- 
necessary to consider the remaining arguments briefed by the parties. 
In view of the above discussion, we reverse the order of the Customs 
Court. 


Miter, J., concurring, with whom LANE, J., joins. 


7 As we noted, supra, Caribbean is also a party to the sales contract. We do not, however, include Carib- 
bean in our discussion of the amendatory letter. 
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The majority correctly states that “[a]ppellant * paid the 
dumping duties,” but then, with the wizardry of a Houdini, escapes 
from this reality to discover appellant’s ‘‘standing’’ under section 514 
by concluding that appellant is an ‘“‘agent of the person paying any 
[such] charge.” The majority opinion in United States v. Wedemann & 
Godknecht, Inc., 62 CCPA &6, C.A.D. 1151, 515 F. 2d 1145 (1975), 
from which the majority here quotes extensively, provides no basis 
for such a conclusion. In Wedemann, the majority found that Wede- 
mann & Godknecht was the agent of the person paying the duty and, 
therefore, had standing under section 514. 

The majority opinion does not follow the holding in Wedemann, but, 
instead, adopts the analysis of my concurring opinion in that case. 
What the majority implicitly concludes should be explicitly stated, 
namely: Pasco has proved that it is the real party in interest, and 
this court has concluded that the class of persons entitled to file 
protests under section 514 must include the person who pays the duty. 





Decisions of the United States 
Customs Coutt 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 
Judges 

Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 


Senior Judge 


Samuel M. Rosenstein 


Clerk 


Joseph E. Lombardi 


Customs Deciszons 


(C.D. 4722 
Russ Toes, Inc. v. UnitEep Strats 


Opinion and Order on Defendant's Motion to Sever and Dismiss and to 
Extend the Time to Answer the Complaint 


Court No. 75-5-01106 
Port of New York 
[Motion granted.] 


(Dated December 8, 1977) 
26 





CUSTOMS COURT 


Serko & Simon, Esqs. (Margaret H. Sachter of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Wesley K. Caine, trial 
attorney), for the defendant. 


i, 


Newmay, Judge: Defendant has moved for an order severing entry 
numbers 314062 and 154009 covered by this civil action and dismissing 
said action as to those entries for lack of jurisdiction. The predicate 
of this court’s lack of jurisdiction, as advanced vy defendant, concerns 
the alleged invalidity under 19 U.S.C. §1514(b)(1) of the second 
protests filed in connection with each of the above entries, respecting 
the same category of merchandise as was the subject of the prior 
protests. 

Additionally, defendant has requested an extension of time to and 
including 30 days after the entry of an order herein within which to 
answer the complaint. 

Plaintiff has interposed an opposition to the motion to sever and 
dismiss, but does not oppose that branch of defendant’s application 
for an extension of time to answer the complaint. 

For the reasons indicated herein, defendant’s motion is granted. 

Briefly, the pertinent facts leading to the present controversy are: 

On August 9, 1973, two protests (Nos. 1001-3-011948 and 1001-3- 
011949) were filed on behalf of plaintiff challenging respectively the 
classification and the appraisement of certain merchandise (jackets) 
in entry No. 314062. The first protest (No. 1001-3-011948) was the 
subject of Court No. 75-5-01105,' while the second protest (No. 
1001-3-011949) is the subject of the instant civil action. 

On February 14, 1974, two protests (Nos. 1001-4-001636 and 
1001—4-001637) were filed on behalf of plaintiff challenging respec- 
tively the classification and appraisement of the jackets in entry 
No. 154009. The first protest (No. 1001—4—001636) was the subject 
of Court No. 75-5-01105, while the second protest (No. 1001—4— 
001637) is the subject of the instant civil action. 

From the foregoing facts, it is apparent that each of the entries 
sought by defendant to be severed is the subject of two separate 
protests, which were in turn the subject of separate civil actions; 
and that it is the second protests that are covered by the instant 
action. 

In support of its motion for severance and dismissal of this action 
respecting entry numbers 314062 and 154009, defendant asserts that 
the court lacks jurisdiction of the second protests (Nos. 1001-3-011949 
and 1001-—4—001637), inasmuch as they contravene the one protest 


1This action was abandoned on May 13, 1977 and dismissed on May 24, 1977. 
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per entry rule in 19 U.S.C. § 1514(b)(1). This statute, so far as 
pertinent, reads: 

* * * Only one protest may be filed for each entry of merchandise, 
except that where the entry covers merchandise of different 
categories, a separate protest may be filed for each category. 
In addition, separate protests filed by different authorized 
persons with respect to any one category of merchandise that 
is the subject of a protest are deemed to be part of a single 
protest. * * * [Emphasis added.] 


Defendant insists that since the second protests covering entries 
314062 and 154099 do not fall within the exceptions to the one pro- 
test per entry rule in section 1514(b) (1), “this case should be dismissed 
as to the merchandise covered by those jurisdictionally defective 
protests”, citing this court’s decision in Minox Corporation d/o Berkey 
Photo, Inc. v. United States, 77 Cust. Ct. 110, C.D. 4680 (1976). 

The major defects in present statutory procedures include the 
following: 

If both questions of appraisement and classification are 
presented in a single entry of merchandise, the importer 
cannot have all issues resolved in a single proceeding. 
Instead, he must first contest the appraisement issue. 
Only alter this issue has been finally detefmined by the 
courts, may he contest the classification of the merchandise. 

To remedy the procedural defect mentioned above, the Senate 
Committee recommended (S. Rep., supra, at page 12): 

9. There will be a single judicial proceeding in which all issues, 


including both appraisement and classification, will be con- 
sidered. * * * 


This recommendation was based on the following guideline (S. Rep., 
supra, at page 11): 


1. There should be a single, continuous procedure for deciding 
all issues in any entry of merchandise, including appraisement and 
classification issues. [Emphasis added.] 

In view of the legislative background cited supra, it is apparent 
that one of the principal concerns of Congress in enacting P.L. 
91-271 was to avoid piecemeal administrative processing and subse- 
quent litigation of different issues pertaining to the same entry of 
merchandise; and it is beyond peradventure that Congress did not 
desire the filing of separate protests contesting classification and 
appraisement for the same category of merchandise in a single entry. 

In opposition to defendant’s motion for severance and dismissal, 
plaintiff argues that “the two protests for each entry were filed at 
the same time on the same day and stamped in sequence”; that the 
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difference in time between filing the first and second protests “a few 
seconds at most, would appear to be de minimis’; and that the second 
protests were “later” than the first protests only by virtue of the 
“chance of the order in which they were stamped in’’. Plaintiff also 
urges that the purpose of the single protest rule in section 1514(b) (1) 
is to avoid separate litigation of different issues arising out of a single 
entry comprising a single category of merchandise; and that since 
Court No. 75-5-01105, covering the classification protests filed first 
(Nos. 1001-3-011948 and 1001-4-001636), has been abandoned by 
plaintiff, the second protests concerning appraisement constitute the 
only protests to be litigated before the court respecting entries 314062 
and 154009. 
2. 


Central to the resolution of the jurisdictional issue presented here 
is the Congressional intent manifested in the one protest per entry 
rule in section 1514(b) (1). 

Prior to the modernization of procedures in 1970 relating to judicial 
actions and administrative proceedings in customs matters by P.L. 
91-271 (84 Stat. 274), there was no statutory bar to the filing of 
multiple protests respecting the same entry of merchandise. Moreover, 
appraisement and classification issues presented in a single entry were 
required to be litigated separately. These mandated separate pro- 
ceedings for contesting appraisement and classification were regarded 
as one of the major defects in the prior statutory procedures. Thus, 
the Senate Committee on the Judiciary reported to the Senate (S. 
Rep. No. 91-576, 91st Cong., 1st Sess. 10 (1969)) : 


To effectuate the Congressional intent in the one protest per entry 
rule on section 1514(b)(1), I am clear that only the first protest re- 
ceived by customs for filing may practicably be treated as valid. The 
filing of multiple protests challenging different administrative de- 
cisions in a liquidation (viz., classification, appraisement, etc.) regard- 
ing the same category of merchandise in a single entry is plainly 
inimical to the objective of the statute seeking to streamliné the 
administrative and judicial review of customs decisions. Here, in the 
two entries sought to be severed by defendant (Nos. 314062 and 
154009), plaintiff separately contested the classification and appraise- 
ment decisions respecting a single category of merchandise (jackets) 
by the filing of dual protests, a practice which Congress envisioned 
and intended would be specifically prohibited in section 1514(b)(1). 
There is no indication whatsoever in the dual protests that they were 
intended to amend each other so that each protest would cover both 
the classification and appraisement issues, as asserted by plaintiff— 
undoubtedly an afterthought. See also 19 C.F.R. § 174.14. 





30 CUSTOMS COURT 


Plaintiff’s argument, that the second protests do not violate the one 
protest per entry rule of section 1514(b)(1) because the civil action 
covering the first protests (Court No. 75-5-01105) was abandoned, is 
totally without merit. The statute evinces Congressional concern with 
the filing of multiple protests, and not with what action a protestant 
may or may not decide to take in the course of future litigation. Ob- 
viously, neither an efficient administrative nor judicial review can 
practicably await a protestant’s option as to which of several multiple 
protests or civil actions filed will be abandoned. Hence, the fact that 
plaintiff ultimately abandoned Court No. 75-5-01105 covering the 
first protests challenging the classification decisions in entries 314062 
and 154009 cannot be deemed to retroactively validate the pro- 
scribed second protests covered by this action challenging the ap- 
praisement decisions. 

Further, there is no merit in plaintifl’s argument which infers that 
the statute does not mean what it says about filing one protest per 
entry where, as here, the dual protests were filed consecutively on the 
same date. Plaintiff urges that under these circumstances, the dual 
protests should be deemed by the court as parts of a single protest. 
However, I can discern no basis in the statute for the Customs Service 
or the Customs Court to deem separate protests as parts of a single 
protest, except where the separate protests are filed by different 
authorized persons,? which is not the situation here. 

The other exception to the one protest per entry rule in section 
1514(b) (1), permitting the filing of separate protests where an entry 
covers merchandise of different categories, has no applicability in this 
case, since the dual protests covering each of the entries sought to be 
severed concern merchandise of the same category, viz., jackets. The 
fact that the first and second protests challenge different adminis- 
trative decisions (e.g., classification and appraisement) does not 
bring the dual protests within the exception in section 1514(b)(1) 
for separate protests covering different categories of merchandise. 
Thus, in Minoz this court observed with reference to the one protest 
per entry rule (77 Cust. Ct. at pages 110-11): 


Plainly, the intent of section 1514(b)(1) is to require an im- 
porter to present all claims arising out of the liquidation of any 


2 See also 19 C.F.R. § 174.15 covering: “Consolidation of protests filed by different parties’? (emphasis 
added). To the extent that this regulation may be literally read to authorize a single party to file multiple 
protests relating to one category of merchandise covered by an entry, the regulation contravenes the express 
terms of 19 U.S.C. § 1514(b)(1). The statute is clear that separate protests relating to one category of mer- 
chandise may ihe deemed part of a single protest only where they are filed by different authorized persons. 
Moreover, the court cannot retroactively reconstruct the separate manner in which the protests covered by 
this action were administratively processed. Rather, the court must deal with the jurisdictional issue in 
light of the fact that two protests were filed and each protest was treated administratively as separate. 
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entry in a single protest, unless there are different categories of 
merchandise in the entry, in which event a separate protest may 
be filed for each category. * * * 

* ES * * * * * 

* * * Nevertheless, it should be emphasized that where, as 
here, separate protests are filed involving the entry, the plaintiff 
must comply with the statutory prerequisite that separate cate- 
gories of merchandise be covered by each protest. [Emphasis in 
original.] 

In addition to Minor, the Customs Court has considered the one 
protest per entry rule in: A & A Trading Corp. v. United States, Court 
No. 74-3-00615; and Mansubco, Inc. v, United States, Court No. 74- 
8-02256. In these two cases, defendant moved to dismiss the actions 
as to certain entries respecting which multiple protests had been 
filed. In A & A Trading Corp., an order was signed on February 26, 
1975 granting defendant’s motion to sever and dismiss, while in Man- 
subco, Inc., an order was signed on March 27, 1975 denying defendant’s 
motion to dismiss.’ A review of the official papers in those two cases 
discloses that there, unlike the present case, the multiple protests 
were filed on different dates. Nevertheless, in my view, the statutory 
proscription of multiple protests is applicable, irrespective of whether 
such protests were filed consecutively on the same date, as here, or on 
different dates. Consequently, I arrive at and follow the same decision 
in the present case as determined by the court in A & A Trading 
Corp. 

In essence, pursuant to 19 U.S.C. § 1514(b)(1) only one protest 
may be filed for each entry covering the same category of merchan- 
dise. Filing a protest in compliance with section 1514(b)(1) is an 
imperative of this court’s jurisdiction because of 28 U.S.C. § 1582(c), 
which provides: ‘“The Customs Court shall not have jurisdiction of 
an action unless * * * a protest has been filed as prescribed by 
section 514 of the Tariff Act of 1930, as amended [19 U.S.C. § 1514] 
* * *” Here, I find that plaintiff, through the same attorneys, filed 
two separate protests respecting each of the entries sought to be 
severed by defendant, and that each of the protests encompasses 
one and the same category of merchandise. Plaintiff does not contend, 
and I do not find, that either of the two statutory exceptions to the 
one protest per entry rule is applicable herein. Neither the consecu- 
tive filing of the dual protests on the same date, nor the subsequent 


3 These orders were issued without opinion and are not reported. Additionally, in Intercontinental Fibres, 
Inc. v. United States, Court No. 74-9-02535, defendant’s motion to dismiss was granted in an unpublished 
order without opinion, signed on April 24, 1975; but that order was subsequently vacated without prejudice 
to defendant, and the case suspended under Webcor Electronics v. United States, Court No. 73-1-00175, by 
an order signed on July 8, 1975. 
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abandonment of the civil action covering the first protests, will serve 
to authorize the filing of the dual protests. Thus, plaintiff has dis- 
regarded the plain meaning of section 1514(b)(1), which limits an 
importer to filing one protest to contest all administrative decisions 
arising out of an entry comprising one category of merchandise. 

Plaintiff had two permissible courses of action: a single protest 
could have contested both the classification and the appraisement of 
the merchandise in each of the entries; or the first protests could 
have been amended in accordance with the statutory and regulatory re- 
quirements to include both the classification and appraisement issues. 
But for whatever reason, plaintiff utilized neither of those permissible 
courses of action. Rather, plaintiff filed dual protests respecting each 
of the entries and thereby attempted to maintain two proceedings 
for the potential refund of duty on each entry. In view of the explicit 
statutory proscription of multiple protests, obviously plaintiff’s 
second protests were improperly filed. The construction of the one 
protest per entry rule in section 1514(b)(1) urged by plaintiff would 
amount to nothing less than a judicial rewriting of the statute—and 
I reject such construction. Accordingly, it is hereby 

OrpDERED that the instant civil action be severed and dismissed 
as to the merchandise covered by entry numbers 314062 and 154009; 
and it is further 

OrpERED that the time within which defendant must answer 


plaintiff’s complaint in this action is extended to and including 30 
days after this order is entered. 


(C.D. 4723) 

Amico, Inc. v. Untren States 
On Plaintiff’s Motion and Defendant's 
Cross-Motion for Summary Judgment 

Court No. 73-11-03155 
Port of Philadelphia 


[Plaintiff’s motion denied; 
defendant’s cross-motion granted.] 


(Dated December 9, 1977) 
Tompkins & Davidson (Allerton deC. Tompkins of counsel) for the plaintiff. 


Barbara Allen Babcock, Assistant Attorney General (Sheila N. Ziff, trial at- 
torney), for the defendant. 
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Maerz, Judge: This action which is before the court on cross- 
motions for summary judgement involves the dutiable status of articles 
imported from Japan via the port of Philadelphia during the latter 
part of 1972 which were invoiced as “Lucite Musical Dancing Couple 
in Plastic Dome” with or without additional words of description. 
The article itself is composed of a music box mechanism contained in 
a transparent acrylic box-like container with brass fittings, on top of 
which is a clear plastic dome representing a miniature man and a 
woman. 

The imported articles were classified by the government as toys 
having a spring mechanism under item 737.80 of the Tariff Schedules 
of the United States (TSUS) as modified by T.D. 68-9 and assessed 
duty at the rate of 22% ad valorem. 

Plaintiff challenges this classification end contends that the im- 
ported articles are properly classifiable as music boxes under item 
725.50, TSUS, as modified by T.D. 68-9, and thus dutiable at the 
rate of 8% ad valorem. 

Alternatively, plaintiff claims that the articles should have been 
severed for classification purposes and that the music box portion, 
with or without the plastic dome, should have been classified as 
music boxes under item 725.50, while the figures, with or without the 
plastic dome, should have been assessed as dolls at 17.5% ad valorem 
under item 737.20, as modified by T.D. 68-9. 

The relevant provisions of TSUS are as follows: 


Classified under: 


Schedule 7, Part 5, Subpart E: 





Subpart E headnotes: 


1. The articles described in the provi- 
sions of this subpart (except parts) shall 
be classified in such provisions, whether 
or not such articles are more specifically 
provided for elsewhere in the tariff sched- 
a 


2. For the purposes of the tariff sched- 
ules, a “‘toy”’ is an article chiefly used for 
the amusement of children or adults. 
Toys, and parts of toys, not specially 
provided for: 
Toys having a spring mechanism - - - 22% ad val. 





34 CUSTOMS COURT 


Claimed under: 


Schedule 7, Part 3, Subpart A: 





Subpart A headnotes: 
1. This subpart does not cover 
(i) articles which are toys (see 
part 5 of this schedule); * * * 
* * * * * * 
Other musical instruments: 
725.50 Music boxes 8% ad val. 


Alternatively claimed under: 





Schedule 7, Part 5, Subpart E: 





737.20 Dolls, and parts of dolls including 
clothing 17.5% ad val. 

To the extent relevant to the present motion, the record consists of 
the pleadings, three affidavits,’ and two exhibits, one of which (ex- 
hibit 1) is a representative sample of the imported “Musical Dancing 
Couple,” while the second (exhibit 2) is a 1972 sales catalogue of the 
plaintiff company. 

From an examination of the sample submitted by plaintiff, it 
appears that the bottom portion of the merchandise consists of a 
musical mechanism encased in a clear lucite box almost two and one 
quarter inches high, with metal fittings. Two small figures, almost two. 
inches long, representing a dancing couple in evening attire, are at- 
tached to a metal shaft which is inserted through an opening in the 
top of the lucite box and touches a small metal platform that is secured 
to the musical movement. The figures are enclosed in a transparent 
plastic dome, approximately three inches high, which fits on top of the 
music box. The music box, the figures and the dome are not per- 
manently affixed and may be disassembled. 

The musical movement, per se, consists of a metal cylinder with 
tiny kncbs prejecting from the surface, two gears and a metal dise 
with extended strips or teeth. When the movement is put in operaticn 
by winding a spring mechanism and pulling a small lever, the cylinder 
and gears revolve and the metal teeth or strips strike the projecting 
knobs to reproduce a melody. 

At the same time, the metal platform, which is activated by a moving 
gear attached to the cylinder, meves up and down causing the metal 
shaft to which the figures are attached to bob up and down. This 


1 The affidavits were executed by Ruth Arch, a Philadelphia, Pa. housewife who purchased, used and 
observed the use of the imported articles; Stephen R. Mickelberg, vice president in charge of sales of the 
plaintiff company; and Lorraine Squaresky, assistant to the president of the plaintiff company and super- 
visor in charge of importing and ordering foreign merchandise. 
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bobbing action, in turn, gives the figures, whose legs are in motion, the 
appearance of dancing to the music. The article is imported in a 
cardboard box bearing the words “Clear Tone Musical Dancing 
Couple” and “Lucite Handicralt.”’ 


I 


Against this background, the first issue is whether the imported 
articles were properly classified by the government as toys. Arguing 
that the articles are not so classifiable, plaintiff has appended to its 
motion for summary judgment the three aforementioned affidavits. 
First, the affiant, Mrs. Ruth Arch, a Philadelphia housewife, stated 
that she had given the imported articles to her daughters’ teenage 
girlfriends as ‘Sweet Sixteen” party favors. Stating that she had 
observed many of the recipients in their homes, she found (Affidavit, 
p. 2 


* * * that each girl enjoyed and used her * * * Music Box 
for pleasure, primarily for its pleasant music appropriate for 
teenagers, and never was it used for amusement * * * They 
took delight in playing the music * * * and in expressing 
their satisfaction for the pleasure (not amusement) it gave to 
them and * * * others * * *, 


Mr. Mickelberg, the vice president in charge of sales of the plaintiff 
company, stated in his affidavit that the articles were designed to 
appeal to the romantic inclinations of teenage girls. He said that 
he had given the article as gifts to the teenage daughters of his friends 
and relatives and added that he had never known or seen this music 
box used for amusement, particularly the kind of amusement provided 
by playthings. Mr. Mickelberg further stated (Affidavit, pp. 5-6): 


The No. 6145 [the model in issue here] plays a simple waltz, 
“Dance Ballerina”, which was popular in the early 1970’s among 
young ladies, particularly teenagers who enjoy romance and 
waltz music or old-fashioned dancing. The ornamental revolving 
(dancing) figures simulate appropriate romantic motion related 
to the waltz music. (They serve a purpose which can be likened to 
the purpose served by appropriate costumes and stage settings 
for an operatic or musical comedy performance). All of these 
combined things cause the entirety to appeal to teenage young 
ladies during the time in their lives when romance is important. 
Our sales were successfully directed to them. Without the dancers, 
the item would not have the same appeal to this group as a music 
box. Moreover, the top portions of this article (dancers under a 
dome) have no useful commercial application when separated 
from the balance (acrylic container with brass posts). The entirety 
is designed to be used as an entirety for sale to a particular class 
of people (teenage girls). If the said top portion were removed, 
the said bottom portion by itself is not saleable to teenage girls. 
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Similarly, Ms. Lorraine Squaresky, assistant to the president of 
the plaintiff company, after first noting that she had seen the article 
in operation in the homes of friends and relatives, stated that: “It 
is self-evident that it is not to be played with like a plaything; its 
purpose is not for the amusement of either children or adults * * *.” 
(Affidavit, p. 4.) Ms. Squaresky also stated in her affidavit (pp. 2-3): 


Attached hereto and marked Exhibit 2 is the 1972 Sales 
Catalogue issued by Amico, Inc. to the trade at that time for 
sales purposes. I assisted in the preparation of this catalogue 
by editing the material to be used, setting up the format and 
assisting with descriptions. ‘The ; said No. 6145 Music Box appears 
on page 7 of this catalogue as “The Dancers”. This page is 
entitled ‘Musical Gifts by Amico” and depicts 8 different music 
boxes then being handled by Amico Inc., each of which is pur- 
chased and is saleable because its music is directed toward, and 
the entirety appeals to a certain class of people who enjoy music 
box music, such as children (The Musical Ferris Wheel Bank 
with children’s music and music box #2210 is designed for children. 
It also has usefulness in teaching a child to save money), female 
adults who like birds (#6146 which plays a bird song), lovers 
(#6061 and #6063, each of which plays a soft romantic song), 
dancers, particularly teenage girls, the item in dispute (#6145), 
adult females who enjoy popular tunes in novelty music boxes 
(#6143, #9822, #9893). * * * 


* * * * * * * 


The 6145 music box was ordered because it was found to be 
desired by and appropriate for teen-age girls who liked romantic 
waltz-type music box music. The song played by the 6145 
mechanism “Dance Ballerina” was in 1972 popular and appro- 
priate for young ladies. The attractive music box containing the 
the mechanism was that time an unusual combination of clear 
transparent acrylic (a new plastic material at that time) and 
brass appealing to the eyes of young ladies, and the revolving 
figures simulated romantic motion pertinent ‘to the waltz music. 
All of these things in combination resulted in an attractive music 
box having an appeal for teen-age girls at a time in their lives 
when romance was important. I know about such things because 
I have lived through such a period when I was a teenager. 


Relevant in determining whether an article is chiefly used for amuse- 
ment and thus classifiable as a toy is United States v. Topps Chewing 
Gum, Inec., 58 CCPA 157, C.A.D. 1022, 440 F. 2d 1384 (1971), where 
the court held that an object was a toy even if it was not a plaything 
if the purpose of the object was to give the same kind of enjoyment as 
playthings give, whether the object was to be manually manipulated, 
used in a game or worn. More specifically in Topps, the appellate court 
concluded that objects variously labeled as “Wise Guy Buttons,” 
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“Smarty Buttons’, and “Ugly Buttons” were properly classifiable as 

toys, stating (58 CCPA at 159): 
After noting that prior to the enactment of the TSUS a “‘toy”’ 
was defined as a child’s plaything, the [trial] court cited Wilson’s 
Customs Clearance, Ine. v. United States, 59 Cust. Ct. 36, C.D. 
3061 (1967), for the proposition that the TSUS removed the 
limitation regarding the users’ age but left the requirement that 
the object be a plaything. We think this conclusion is unsup- 
ported by the wording of the TSUS or by case authority. In the 
Wilson’s case the court did not hold that to be a toy an object 
had to be a plaything, but that the “character of amusement 
involved was that derived from an item which is essentially a 
plaything.” Jd. at 39. The court thus stressed the quality of 
mind or emotion induced by the object as controlling, and we 
think that is the best approach to interpreting the TSUS defini- 
tion. If the purpose of an object is to give the same kind of enjoy- 
ment as playthings give, its purpose is amusement, whether the 
object is to be manually manipulated, used in a game, or, as here, 
worn. We think the evidence is clear that the fun children derive 
from wearing the imported buttons is essentially the same kind of 
frivolous enjoyment they would derive from objects which we com- 
monly think of as toys. [Emphasis added.] 


The parties agree that the sample in the present case is a potent 
witness. And with the teaching of Topps in mind, plaintiff contends 
that the sample demonstrates that the imported article is incapable 
of giving the same kind of enjoyment playthings give, while the 
defendant maintains that it is manifest from the sample that the 
pleasure teenagers derive from the operation of the article is essentially 
the same character as the amusement derived by children from play- 
things such as wind-up toys which move and emit sound when the 
spring mechanism is wound. On this question, we must agree with 
the plaintiff. For an examination of the sample without more is per- 
suasive that the importation does not give the same kind of ‘frivolous 
enjoyment” one would derive from objects commonly thought of as 
toys. 

It is true that the government’s classification enjoys the benefit 
of the presumption of correctness. However, this presumption of 
correctness may be overcome by the probative effect of the sample 
itself. E.g., United States v. Bruce Duncan Co., Inc., et al., 50 {CCPA 
43, 46, C.A.D. 817 (1963). And on this score, the sample in the present 
case—a description of which has been set forth before—is sufficient 
by itself to overcome this burden. In addition, we have the uncontra- 
dicted affidavits of three persons making clear the kind of enjoyment 
teenagers obtain through use of the imported articles—an enjoyment 
which the court must conclude is scarcely the same kind of enjoyment 
as playthings give. 
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II 


It is of course basic that even though plaintiff has proven the 
government’s classification to be erroneous—as it has—plaintiff 
has the further burden of proving the correctness of its own claimed 
classification. This being the case, plaintiff must show that the im- 
ported article is a ‘‘music box” within the meaning of item 725.50. 
Defendant, on the other hand, claims that the article is ‘‘more than” 
a music box. On this aspect, plaintiff argues that the article is nothing 
more than an attractive music box and that the dancing couple 
merely enhances the features of attractiveness, making the article 
suitable as a music box to a particular class of people. In short, 
according to plaintiff, the article has no secondary function which 
might warrant the application of the “more than” theory. Defendant, 
to the contrary, argues that the importation is not just another 
version or model of a music box, but rather that it is more than a music 
box by reason of the presence of the dancing couple, and that the 
article therefore is not classifiable as a music box under item 725.50, 
as claimed by plaintiff. 

“Tt is well settled that merchandise which in fact constitutes more 
than a particular article or which has additional nonsubordinate or 
co-equal functions is not classifiable as that article.” [Emphasis added.] 
Sturm, A Manual of Customs Law (1974), p. 298, and cases cited. Put 
otherwise, ‘‘[t]here has recently been a spate of cases in the Customs 
Court involving the ‘more than’ doctrine. It has been applied in cases 
where the article was found to have two coequal functions or where a 
second function was not incidental, subsidiary or auxiliary.” Sturm, A 
Manual of Customs Law (Supp. 1976), p. 72. 

The question, therefore, is whether the dancing couple provides an 
incidental or subsidiary function, as argued by plaintiff, or whether 
the dancing couple provides a nonsubordinate function, i.e., a func- 
tion which is not incidental or subsidiary, as argued by defendant. 
For the reasons that follow, the court concludes that the function of 
the dancing couple is not incidental or subsidiary and that the im- 
ported articles are therefore “more than” music boxes. 

The question of what constitutes a music box has been before this 
court on several occasions. In J. Pukel v. United States, 60 Cust. Ct. 
672, C.D. 3497 (1968), the court considered the common meaning of 
that term and stated (p. 675): 


* * * We conclude that a ‘‘music box” is a small mechanical 
movement playing tunes automatically, which is incorporated 
into a box, case, or cabinet. Instructive is the following defini- 
tion set out by this court in Cody Manufacturing Co., Inc., et al. 
v. United States, 33 Cust Ct. 377, 378, Abstract 58428 (1954), 
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which was accepted in the majority opinion in United States v. 

Cody Manufacturing Co., Inc., et al., 44 CCPA 67, 70, C.A.D. 

639 (1957): 
The term, ‘‘music box,” as defined by leading dictionary 
authorities, is a case or a cabinet, housing a mechanism that 
plays tunes or melodies automatically. Specifically, Webster’s 
New International Dictionary defines “music box” as “a 
box or case containing apparatus moved by clockwork so as 
to play certain tunes automatically.” Funk & Wagnalls 
New Standard Dictionary embodies the definition of “music 
box” under the word “musical,”’ wherein ‘‘m.box’’ is defined 
as “a case or cabinet containing a mechanism contrived to 
reproduce melodies, and frequently possessing additional 
musical effects. The notes are reproduced by the vibrations 
of steel teeth struck by minute pegs projecting from the 
surface of a revolving cylinder.” ? 

It is patent that only the lower music box portion of the importa- 
tion responds to the quoted definition and that the dancing couple 
is without its scope. Furthermore, the probative effect of the sample 
exhibit itself is such as to prove the article is more than a music box. 
For even a cursory observation of the exhibit compels the conclusion 
that the dancing figures are neither incidental nor subordinate to the 
music box component, but are at least of equal importance to the 
overall design, appearance, and operation of the imported article. 

The importance of the dancing couple to the successful marketing 
of the item is attested to in plaintiff’s affidavits accompanying its 
motion (portions of which have been quoted previously) as well as 
in an accompanying sheet from plaintiff’s 1972 sales catalogue (exhibit 
2B, p. 7). Significantly, the descriptive literature on that page does 
not refer to the model in issue, or any part thereof, as a music box 
or a musical article (as it does with all the other items shown on that 
sheet) but states only— 


Tue DANcERS 


Watch our couple whirl under their protective dome. 5” high. 
No. 6145 


In other words, a major selling feature of the article consists of the 
dancing couple and dome components, not the music box portion. 
Under such circumstances, the major contribution of the dancing 


2 The appellate court, in the cited Cody case, supra, 44 CCPA 67, also noted (p. 72): 


The intended purpose of music boxes, with which we are primarily concerned here, as is obvious from 
the name itself, and as shown by the definitions quoted, is to play music, and it would seem that only 
those elements which are essential to the production of that result can properly be considered parts of 
music boxes. The plastic figurines here contribute nothing whatever to the playing of the music. The 
music boxes play exactly the same tune in the same way whether the figurines are attached to them or 
not. 
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couple to the uniqueness and distinctiveness of the entire article, 
as well as its marketability, is unquestioned. 

Accordingly, it must be concluded that the articles in controversy 
are more than music boxes and are not classifiable under item 725.50. 
And as previously noted (Sturm, A Manual of Customs Law (1974), 
p. 298) it is well settled that if a particular import in fact constitutes 
more than an article provided for in the tariff classification schedules, 
it is not classifiable under the provision applicable to the latter article. 
See, e.g., Pollard Bearings Corporation v. United States, 62 CCPA 61, 
C.A.D. 1146, 511 F. 2d 568 (1975); United States v. Acec Electric 
Corp., 60 CCPA 113, C.A.D. 1091, 474 F. 2d 1009 (1973); United 
States v. Flex Track Equipment, Ltd., et al., 59 CCPA 97, C.A.D. 
1046, 458 F. 2d 148 (1972); United States v. New York Merchandise 
Co., Ine., 58 CCPA 53, C.A.D. 1004, 435 F. 2d 1315 (1970); United 
States v. A. W. Fenton Co., Inc., 49 CCPA 45, C.A.D. 794 (1962). 

It is also noted that combination articles which, as imported, 
incorporate a music box or music box mechanism, have been held 
to be more than music boxes for tariff classification purposes. Thorens, 
Inc. v. United States, 31 CCPA 125, C.A.D. 261 (1943) (toilet paper 
holder equipped with a music box mechanism) ; Lador, Inc. v. United 
States, 4 Cust. Ct. 123, C.D. 304 (1940) (music box Christmas tree 
stands). 

The cases relied upon by plaintiff have no bearing on the issues at 
hand as they involve merchandise consisting essentially of music 
boxes which possess, in some instances, other minor incidental or 
subordinate functions, as in United States v. Borgfeldt & Co., 13 
Ct. Cust Appls. 620, T.D. 41461 (1926) (music boxes with letters 
of the alphabet of pictures printed on the box); Henry Coehler Co., 
Inc. v. United States, 26 Cust. Ct. 406, Abs. 55455 (1951) (music 
box in the shape of a church); and G. W. Sheldon & Co. v. United 
States, 55 Treas. Dec. 1055, Abs. 8118 (1929) (miniature piano- 
shaped article containing a music box mechanism and also serving as 
as receptacle for jewelry or other small articles). See also New York 
Merchandise Co., Inc. v. United States, 62 Cust. Ct. 283, 290, C.D. 
3746 (1969), aff'd, United States v. New York Merchandise Co., Inc., 
58 CCPA 53, C.A.D. 1004, 435 F. 2d 1315 (1970). 

In J.C. Robold & Co. v. United States, 43 Treas. Dec. 18, T.D. 
39396—G.A. 8596 (1923), merchandise consisting of a mechanical 
lifelike singing bird in a brass cage containing a music box which, 
when operated, caused the bird to open its beak, move its head and 
tail, and emit trilling sounds, was held to have been properly classified 
under the Tariff Act of 1930 as a musical instrument rather than as 
manufactures of metal, as claimed. However, the issue in Robold was 
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entirely different than the issue in the present case. For in Robold the 
sole issue was whether the article responded to the definition of a 
musical instrument although it did not emit a continous melody and 
chromatic scale could not be played upon it. 


Til 


This brings us to plaintiff’s alternative claim that the articles 
should have been severed for classification purposes and that the music 
box portion, with or without the plastic dome, should have been 
classified as music boxes under item 725.50, while the figures, with or 
without the plastic dome, should have been assessed as dolls under 
item 737.20. On this issue, both parties agree that the importations 
are entireties for tariff purposes. In fact, plaintiff specifically states in 
brief (pp. 10-11) that the merchandise should be classified as an 
entirety but adds (Brief, p. 10): 

We make an alternative claim for severance only because the 
appellate court in the case of United States v. Cody Manufactur- 
ing Oo., Ine., 44 CCPA 67, C.A.D. 639 (1957), held that dancing 
dolls (designed to be assembled after importation with certain 
domestic articles to form an article very much like the merchan- 
dise herein); very similar to the dancing figures on the articles in 


litigation, should be classified as dolls, and not as “parts” of 
music boxes. 


That Cody decision did not involve the question of entireties, 
and everything said by the court in connection with the com- 
pleted article (with which the dancing dolls were used) is dicta. 
py eo : : 

The Cody decision was predicated only on the conclusions that 
said dancing dolls were not parts (of music boxes) because they 
were “not essential to the operation” of the completed mech- 
anism, nor “contribute in any way to the production of music” 
also that there was a specific provision in the Tariff Sekedales 
for “‘dolls’’. 

Said Cody decision involved entirely different legal issues and 
should not control the instant litigation. However, should this 
court find to the contrary, we make an alternative claim for 
severance. [Emphasis in original.] 

The court agrees with the parties that the decision in Cody dealt 
with a different issue and is not applicable here on the question of 
entireties. The Cody case involved musical movements, figurines, brass 
tubes, and blocking screws which, the court noted (44 CCPA at 68), 
did ‘not, as imported, constitute unitary devices but * * * [were] 
distinct and disconnected.” After importation, the items were assem- 
bled with domestically produced music boxes to form an article 
somewhat similar to the instant merchandise. The question presented 
was whether the figurines, tubes, and screws were properly classifiable 
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as dolls, as assessed, or as parts of music boxes, as claimed. The case 
turned on the application of the principle governing classification of 
merchandise as “parts” of an article. 

In the present case, the issue presented and the applicable principle 
of statutory construction are materially different. The question before 
the court, which is whether or not the articles as imported are com- 
plete tariff entities, is governed by the doctrine of entireties. 

Further, on the question of entireties, it is fundamental that an 
article composed of separate components imported together as a 
physical unit or a set is an entirety if the joined components form a 
new commercial article which possesses a new and distinct character 
of its own different from that of any of its parts. E.g., J. C. Penney 
Purchasing Corporation v. United States, 77 Cust. Ct. 48, C.D. 4671 
(1976) ; Mattel, Inc. v. United States, 76 Cust. Ct. 84, C.D. 4639 (1976) ; 
Mitsui & Co. (U.S.A.), Ine. v. United States, 70 Cust. Ct. 53, C.D. 
4407 (1973); Sherriff-Guerrigue, Inc. v. United States, 62 Cust. Ct. 
711, C.D. 3852 (1969); V. Alexander & Company, Inc. v. United 
States, 59 Cust. Ct. 510, C.D. 3212, 276 F. Supp. 573 (1967). 

Tested by these standards, it is clear that the imported articles 
here involved are entireties. ‘The music box, dancing couple, and dome 
components in combination form a new article possessing a distinctive 
character different from that of its parts. 

It follows that the merchandise is not severable for tariff classifica- 
tion purposes and that plaintiff’s reluctantly proffered alternative 
claim for separate classification of the components must fall. 


IV 


In summary, the court holds (1) that the imported articles were 
erroneously classified by the government as toys; (2) that the articles 
are not classifiable as music boxes, as claimed by plaintiff, but are 
“more than” music boxes; and (3) that the articles are entireties and 
hence not severable for classification purposes. 

For the foregoing reasons, plaintiff’s motion for summary judgment 
is denied, defendant’s cross-motion for summary judgment is granted, 


and the action is dismissed without affirming the government’s 
classification. 
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(C.D. 4724) 
AtTaKA America, Inc. v. UniITED StTatTEs 


Memorandum Opinion Accompanying Order 
Court No. 75-9-02377 
Port of New York 
[Motion to dismiss granted.] 
(Dated December 9, 1977) 


Serko & Simon (Margaret H. Sachter of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Sidney H. Kuflik, trial 
attorney), for the defendant. 


Bog, Judge: The defendant presently moves to dismiss this action 
for lack of subject matter jurisdiction, arguing that the protest was 
not timely filed by the plaintiff and that at the time the protest 
herein was filed, a previous protest covering the same entry had been 
made. 

The articles involved are gas chromatograph parts which entered 
this country on October 17, 1971, under entry No. K185002. The 
entry was liquidated on December 14, 1973. Upon this liquidation, 
the merchandise was appraised with an advance from the entered 
value, and was classified under item 712.49, TSUS, with duty at the 
rate of 10% ad valorem. In addition, the entry was subjected to a 
supplemental duty of 10% ad valorem pursuant te Presidential Proc- 
lamaticn 4074. On January 3, 1974, the plaintiff filed protest No. 
1001-4—000122 against this liquidation, contesting solely the validity 
of the supplemental duty under the Presidential Proclamation. This 
protest was denied on August 9, 1974. On January 21, 1975, plaintiff 
filed a timely summons, Court No. 75-1—00203, to contest this denial.’ 

On June 24, 1974, however, the Customs Service reliquidated entry 
No. K185002 and reduced the appraised value of the merchandise to 
the entered value.? No change was made with respect to the classifi- 
cation of the merchandise or to the imposition of the supplemental 
10% duty under Presidential Proclamation 4074. Nevertheless, on 


1 Court No. 75-1-00203 was dismissed on February 4, 1977, pursuant to rule 14.6(c), for failure of the plain- 
tiff to prosecute. 


2 The reasons for and propriety of this reliquidation, though not apparent from the papers on file in 
this case, are issues with which this court need not concern itself in the determination of this motion. 
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September 19, 1974, the plaintiff filed a second protest—No. 1001-4- 
011705—which again challenged only the validity of the supplemental 
duty under the Presidential Proclamation. This protest was denied on 
April 11, 1975, for the express reason that Court No. 75-1-00203, 
dealing with the same entry, was then pending in this court. A sum- 
mons commencing the instant action was thereafter filed on Septem- 
ber 17, 1975, contesting the denial of the second protest. 

The jurisdiction of this court is defined by 28 U.S.C. § 1582. With 
particular relevance to this case, the section provides: 

§ 1582. Jurisdiction of the Customs Court. 

(c) The Customs Court shall not have jurisdiction of an action 
unless (1) * * * a protest has been filed, as prescribed by sec- 
tion 514 of the Tariff Act of 1930, as amended * * * . 

Section 514 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1514, 
sets forth the requirements for a valid protest, which, under 28 U.S.C. 
§ 1582(c), is a condition precedent to this court obtaining jurisdiction. 
Section 1514 provides in pertinent part: 

$ 1514. Protest against decision of appropriate customs officers. 
* * * * * * * 


(b) Form, number, and amendment of protest; filing of protest- 

(1) A protest of a decision under subsection (a) of this section 
shall be filed in writing with the appropriate customs officer * * *, 
setting forth distinctly and specifically each decision described in 
subsection (a) of this section as to which protest is made; * * *. 
Only one protest may be filed for each entry of merchandise, except 
that where the entry covers merchandise of different categories, 
a separate protest may be filed for each category. * * * 

(2) A protest of a decision, order, or finding described in 
subsection (a) of this section shall be filed with such customs 
officer within ninety days after but not before— 

(A) notice of liquidation or reliquidation, or 
(B) in circumstances where subparagraph (A) is inappli- 
cable, the date of the decision as to which protest is made. 
(c) Limitation on protest of reliquidation. 

The reliquidation of an entry shall not open such entry so that a 
protest may be filed against the decision of the customs officer upon 
any question not involved in such reliquidation. [Emphasis added.] 
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It is acknowledged by both parties that the sole purpose of the 
reliquidation in the instant proceeding was to reduce the apprais 
value of the merchandise. The validity of Presidential Proclamation 
4074, upon whic! h plaintiff’s initial protest (No. 1001-4—000122) was 
based, was “not involved in such reliquidation.”’ Accordingly, the 
protest against this reliquidation could and did not validly challenge 
the legality of the supplemental duty. See 19 U.S.C. § 5114(c). 

As hereinbefore noted, at the time the instant protest to the re- 
liquidation was filed on September 19, 1974, a timely protest contest- 
ing the supplemental duty on the subject entry had previously been 
filed by the plaintiff and denied by the defendant. The plaintiff con- 
tends, however, that it was necessary to file the instant protest be- 
cause the reliquidation of the entry on June 24, 1974, rendered the 
entire original liquidation, and the protest therefrom, a nullity. At 
one time, this was a correct statement of customs law. See United 
States v. Godchaux Sugars, Inc., 11 Ct. Cust. Appls. 529, T.D. 39678 
(1923), and cases cited therein. However, in enacting section 514 of 
the Tariff Act of 1930, Congress provided that only matters which 
were involved in a reliquidation could be the subject of a protest 
therefrom. As the Committee on Ways and Means of the House of 
Representatives explained: 


Under the existing law, it has been held that a reliquidation 
opens up the w hole entry to protest. It is thus possible for an 
importer having an entry with a large number of items to protest 
one item at a time and thereby keep the entire entry from final 
liquidation idefinitely. Your committee proposes the imposition 
of a limitation that reliquidation of an entry will not open the 
entry to protest upon any question not involved in the reliquida- 
tion. [H. Rep. No. 7, 71st Cong., Ist Sess. at p. 179 (1929).] 


Thus, under the statutes presently applicable herein, the original 
liquidation was nullified only as to the question with which the re- 
liquidation dealt (appraised valuation). As to all other matters, not 
the subject of reliquidation, the original liquidation remained in full 
effect. The filing of the protest by the plaintiff in the instant action 
against the reliquidation of the regional commissioner again challeng- 
ing the validity of Presidential Proclamation 4074, therefore, must be 
regarded as the filing of a second protest on the same entry of mer- 
chandise contrary to the provisions of 19 U.S.C. § 1514(b) (1). 

The motion to dismiss by the defendant will be granted. 

Let an order be entered accordingly. 


3 Protest No. 1001-4-000122 accordingly was properly filed against the first liquidation and led to the 
timely filing of the summons in Court No. 75-1-00203. However, the plaintiff’s failure to prosecute that 
action pursuant to the rules of this court resulted in its dismissal in February of 1977. 
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(C.D. 4725) 
Wescor Exvectronics v. Untrep STaTEs 
Defendant’s Motion to Sever and Dismiss 
Court No. 73-1-00175] 
Port of New York 


[Motion granted.] 
(Dated December 9, 1977) 


Serko & Simon, Esqs. (Margaret H. Sachter, Joel K. Simon and Gerald B. Horn 
of counsel) for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (William F. Atkin, trial 
attorney), for the defendant. 


b. 


Newman, Judge: Defendant has moved for an order severing 
entry No. K198198 covered by this civil action and dismissing the 
action as to this entry for lack of jurisdiction. The predicate asserted 
by defendant for this court’s lack of jurisdiction is the alleged in- 
validity under 19 U.S.C. § 1514(b)(1) of the second protest filed in 
connection with entry No. K198198 respecting a category of mer- 


chandise that was the subject of a prior protest. 

Upon careful consideration of the parties’ briefs and oral argument, 
T have concluded that defendant’s motion should be granted. 

The factual basis of this controversy is simple and undisputed. The 
merchandise in entry No. K198198 comprises, solely, ‘“Webcor” 
model WFX257 8-track stereo tape players with AM/FM/MPX 
receivers. On January 5, 1972 plaintiff through its then counsel, 
filed protest No. 1001-2-000628 contesting the assessment of a 10 
percent “surcharge” under item 948.00, TSUS, pursuant to Presi- 
dential Proclamation 4074, on the merchandise covered by entry 
No. K198198. Plaintiff claimed that the surcharge proclamation is 
invalid, null and void, or alternatively that the amount of duties was 
excessive. The denial of protest No. 1001-2-000628 is presently the 
subject of a separate civil action, Court No. 72—11-02302. Subse- 
quently, on March 8, 1972 plaintiff filed a second protest, No. 1001- 
2-013374, involving the identical merchandise and entry covered 
by the first protest, but this time contesting the classification of the 
merchandise under item 685.30, TSUS. Plaintiff claimed that the 
merchandise was properly dutiable under item 678.50, TSUS. The 
denial of the second protest is contested in this action. 
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From the foregoing facts, it is apparent that entry No. K198198, 
sought to be severed by defendant, is presently the subject of two 
protests, which are in turn the subject of separate civil actions; and 
that it is the second protest covered by the instant action which de- 
fendant contends was improperly filed. 

In support of its motion for severance and dismissal respecting 
entry No. K198198, defendant asserts that the court lacks jurisdiction 
of the second protest (No. 1001—2-013374) inasmuch as it contravenes 
the one protest per entry rule in 19 U.S.C. § 1514(b) (1).! 

In opposition to defendant’s motion, plaintiff seeks to fit the 
second protest within the exception to the one protest rule in sec- 
tion 1514(b)(1) for an entry covering ‘‘merchandise of different cate- 
gories”’. Alternatively, plaintiff argues that the second protest should 
be deemed as “amendment’’of the first protest. 

Initially, I shall address plaintiff’s contention that the first and 
second protests filed in connection with entry No. K198198 cover 
“merchandise of different categories” within the purview of sec- 
tion 1514(b) (1). 

There is no dispute that, pursuant to 19 U.S.C. § 1514(b) (1) where 
an entry covers merchandise of different categories, a separate protest 
may be filed for each category of merchandise. However, an exami- 
nation of entry No. K198198 and the two protests covering that 
entry substantiates defendant’s position that there is only one category 
of merchandise involved: ‘‘Webcor’’ model WFX257 8-track stereo 
tape players with AM/FM/MPX receivers. 

Nevertheless, plaintiff insists that the two protests covered ‘‘mer- 
chandise of different categories’ on the theory that the protests 
contested different ‘classifications’. Plaintiff’s rationale is: (1) iden- 
tical merchandise in an entry may be in two different ‘categories’ 
for purposes of section 1514(b) (1) if it was “classified” by the customs 
officials under two different item numbers in the Tariff Schedules; 
(2) all assessments of duty based upon an item number in the Tariff 
Schedules involve ‘‘classification’’; (3) therefore, the assessment of 
the surcharge pursuant to item 948.00, TSUS, was a “classification” 
(categorization) of the merchandise, and similarly the assessment of 
duties pursuant to item 685.30, TSUS, was a second classification 
(categorization) of the merchandise; and (4) inasmuch as each of the 
protests challenged a different ‘classification’, the two protests 
covered “merchandise of different categories’. 


i Section 1514(b)(1), so far as pertinent, reads: 


“*% * * Only one protest may be filed for each entry of merchandise, except that where the entry covers 
merchandise of diflerent categories, a separate protest may be filed for each category. In addition, 
separate protests filed by diflerent authorized persons with respect to any one category of merchandise 
that is the subject of a protest are deemed to be part of a single protest. * * *”” (Emphasis added.) 
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Such construction of section 1514(b)(1) is plainly untenable, since 
plaintiff reads ‘merchandise of different categories” as though it 
read “‘merchandise of different classifications” 

In Minox Corporation d/o Berkey Photo, Inc. v. United States, 77 
Cust. Ct. 110, C.D. 4680 (1976), this court observed with reference 
to the one protest per entry rule (77 Cust. Ct. at pages 110-11): 


Plainly, the intent of section 1514(b)(1) is to require an im- 
porter to present all claims arising out of the liquidation of an 
entry in a single protest, unless there are different categories of 
merchandise in the entry, in which event a separ ate protest may 
be filed for each category. Consequently, the issue raised by 
defendant’s motion is whether the three protests identified above 
cover a category of merchandise which is the subject of other 
protests in contravention of section 1514(b) (1). 


Protest No. 1001-4-000354 (covered by Court No. 74-8- 
02136) relating to entry No. 185251 covers film, while protest 
No. 1001-4-000355 relating to the same entry, covers clamps and 
tripods. Thus, the two rrotests were properly filed for different cate- 
gories of mer chandise. * * [Emphasis added.] 

* * * * oo * * 

In sum, it is clear that section 1514(b)(1) permits importers 
to file separate protests where the entry covers merchandise 
of different categories, as contended by plaintiff. * * * Neverthe- 
less, it should be emphasized that where, as here, separate pro 
tests are filed involvi ing the same entry, the plaintiff must com- 
ply with the statutory prerequisite that separate categories of 
merchandise be covered by each protest. [Emphasis in original.] 


It may be noted that in determining whether or not there was 
merchandise of different categories involved in Minoz, this court 
focused upon the nature of the merchandise, viz., film, clamps, and 
tripods. Here, however, plaintiff erroneously asks the court not to 
focus upon whether the first and second protests in fact covered dif- 
ferent merchandise, but rather upon whether the protests contested 
different “classifications” 

Again, in the recent decision in Russ Togs, Inc. v. United States, 

9 Cust. Ct.—, C.D. 4722 (1977), this court severed and dismissed 
second protests challenging the appraisements where the second pro- 
tests covered merchandise identical to that involved in the first pro- 
tests, which contested the classifications. With reference to the one 
protest per entry rule in section 1514(b)(1), this court commented 
(79 Cust. Ct. at page —): 

The other exception to the one protest per entry rule in sec- 
tion 1514(b)(1), permitting the filing of separate protests where 


an entry covers merchandise of different categories, has no appli- 
cability in this case, since the dual protests covering each of the 
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entries sought to be severed concern merchandise of the same cate- 
gory, viz., jackets. The fact that the first and ‘second protests 
challenge different administrative decisions (e.g., classification 
and appraisement) does not bring the dual protests within the 
exception in section 1514(b) (1) foe separa sa protests covering 
different categories of merchandise. * * * [Emphasis added in 
part.] 


Respecting the Congressional intent and objective of the one 
protest per entry rule in section 1514(b) (1), this court further observed 
in Russ Togs, Ince.: 


Central to the resolution of the jurisdictional issue presented 
here is the Congressional intent manifested in the one protest 
per entry rule in section 1514(b) (1). 

Prior to the modernization of procedures in 1970 relating to 
judicial actions and administrative proceedings in customs 
matters by P.L. 91-271 (84 Stat. 274), there was no statutory 
bar to the filing of multiple protests respecting the same entry 
of merchandise. * * * 


In view of the legislative background cited supra, it is apparent 
that one of the principal concerns of Congress in enacting P.L. 
91-271 was to avoid piecemeal administrative processing and 
subsequent litigation of different issues pertaining to the same entry 
of merchandise; and it is beyond peradventure that Congress did 
not desire the filing of separate protests contesting classification 
and appraisement for the same category of merchandise in a 
single entry. 


To effectuate the Congressional intent in the one protest per 
entry rule in section 1514(b)(1), I am clear that only the jist 
protest received by customs for filing may practicably be treated 
as valid. The filing of multiple protests challenging different adminis- 
trative decisions in a liquidation (viz., classification, appraisement, 
ete.) regarding the same category of merchandise in a single entry 
is plainly inimical to the objective of the statute seeking to streamline 
the administrative and judicial review of customs decisions. * * * 
[Emphasis added in part.] 


As in Russ Togs, Inc., plaintiff here filed dual protests challenging 
two separate administrative decisions (assessment of surcharge under 
item 948.00, and classification under item 685.30), notwithstanding 
such decisions pertained to the same entry, and the identical mer- 
chandise was covered by both protests. See also, e.g., Ataka America, Inc. v. 
United States, 79 Cust. Ct. —, C.D. 4724 (slip op. Dec. 9, 1977, p. 5). 

The short of the matter is that I am compelled to reject plaintiff’s 
abstruse interpretation of the phrase “merchandise of different cate- 
gories” in section 1514(b)(1) to mean “merchandise of different 
classifications’. If separate protests cover identical merchandise in a 
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single entry, as is the situation here, obviously the exception in the 
statute relied upon by plaintiff for filing multiple protests is inappli- 
cable. 

9 


We now turn to plaintiff’s argument that if the court finds that 
the first and second protests did not involve merchandise of different 
categories, the second protest should be deemed an amendment of 
the first. Plaintiff further requests that if the second protest is deemed 
an amendment of the first, “the Court find that the filing of the 
summons in the first action, Court No. 72-11-02302, carries with it 
the question of classification under Item 685.30 or Item 678.50, 
TSUS, and that jurisdiction of the second protest would be proper 
in the first action’’. Plaintiff also asks leave to amend the pleadings 
in Court No. 72-11-02302 to include the classification question 
raised in the second protest. 

The statutory provision governing amendment of protests in section 
1514(b)(1) reads: 

* * * A protest may be amended, wnder regulations prescribed 
by the Secretary, to set forth objections as to a decision or deci- 
sions described in subsection (a) of this section which were not 
the subject of the original protest, in the form and manner pre- 
scribed for a protest, any time prior to the expiration of the time 


in which such protest could have been filed under this section. 
* * * (Emphasis added.] 


Pursuant to the statutory directive respecting regulations, the 
Secretary of the Treasury promulgated 19 C.F.R. 174.14, which 
provides in pertinent part: 


(b) Form and number of copies of amendment. An amendment 
to a protest shall be filed i in quadruplicate on Customs Form 19 
or on a form of the same size, clearly labeled ‘Amendment to Pro- 
test’’ % the top of the form. * xo 

(c) Contents. An amendment to a protest shall contain the fol- 
lowing information: 

* * * * * * * 


(2) The number and date of filing of the original protest; 
* * * ok * * * 

The second protest was neither labeled ‘““Amendment to Protest’, 
nor did it refer to ‘[t]he number and date of filing of the original 
protest”, as specified by the above-quoted regulation. In point of fact, 
sach protest filed in connection with entry No. K198198 is, on its face, 
a separate and independent document; and there is no indication 
whatsoever in the second protest that it was intended as an amend- 
ment of the first protest. Cf. Russ Togs, Inc., supra. Plaintiff blandly 
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characterizes its noncompliance with the regulations as a 
“technicality”’. 

It is true, of course, as pointed out by plaintiff, that the court has 
traditionally taken a liberal posture concerning the form and suffi- 
ciency of protests filed pursuant to section 1514. See, e.g., Mattel, Inc. 
v. United States, 72 Cust. Ct. 257, C.D. 4547 (1947), and cases dis- 
cussed therein. However, it is emphasized that here the issue before 
the court does not concern the form and sufficiency of the second pro- 
test as a protest, but rather whether such second protest constitutes 
an amendment of the first protest. Respecting this issue of protest 
amendment, applying even the most liberal construction of the stat- 
utory and regulatory requirements, I see nothing in the second pro- 
test indicating that it was intended as an amendment of the first 
protest. Moreover, as conceded by plaintiff, even if the second pro- 
test were treated as an amendment of the first, the court would still 
be required to sever entry No. K198198 and dismiss this action as 
to the merchandise covered by that entry. 

Finally, as I have concluded that the second protest was not an 
amendment of the first protest covered by Court No. 72—11-02302, 
that action presently does not include the issue of classification under 
item 678.50, TSUS, raised by plaintiff in the second protest. The 
propriety of allowing plaintiff to include a new ground in support of 


its action in Court No. 72—11-02302, pursuant to 28 U.S.C. § 2632(d), 
is an issue not presently before this court for resolution.? 


9 
O- 


Moreover, plaintiff argues that the first and second protests should 
have been consolidated by the customs officials. However, under 
section 1514(b)(1) separate protests may be “deemed to be part of 
a single protest’? only where they are filed by different authorized 
persons,’ which is not the situation here. Cf. Russ Togs, Inc., supra. 
Further, plaintiff’s request that the instant action be consolidated 
with Court No. 72-11-02302 is denied, inasmuch as the latter action 
presently does not include the issue of classification under item 
685.30, TSUS. Plainly, since Court No. 72—11—02302 contests the 


2 An examination of the docket in Court No. 72-11-0202 discloses that no complaint has yet been filed in 
that action, which presently remains in a suspension disposition file. 

3 See also 19 C.F.R. § 174.15 covering: ‘‘ Consolidation of protests filed by different parties’ (emphasis added): 
To the extent that this regulation may be literally read to authorize a single party to file multiple protests 
relating to one category of merchandise covered by an entry, the regulation contravenes the express terms of 
19 U.S.C. § 1514(b)(1). The statute is clear that separate protests relating to one category of merchandise 
may be deemed part of a single protest only where they are filed by different authorized persons. Moreover, 
the court cannot retroactively reconstruct the separate manner in which the protests covered by this action 
were administratively processed. Rather, the court must deal with the jurisdictional issue in light of the 
fact that two protests were filed and each protest was treated administratively as separate. 
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surcharge assessment, and the instant action challenges the classifica- 
tion of the merchandise under item 685.30, TSUS, the actions do 
not involve “a common question of law or fact’’, which is the basis 
for consolidation of actions pursuant to rule 10.3(a) of the court. 


4, 


Additionally, plaintiff infers that this court has jurisdiction of the 
action respecting entry No. K198198 on the basis that the second 
protest was administratively reviewed and denied, citing 28 U.S.C. 
§1582(a). That section reads: 

(a) The Customs Court shall have exclusive jurisdiction of civil 
actions instituted by any person whose protest. pursuant to the 
Tariff Act of 1930, as amended, has been denied, in whole or in 
part, by the appropriate customs officer, * * *. 

In brief, plaintiff’s effort to fit the present case within the rubric of 
section 1582(a) is contrived at best. That provision must be read 
together with section 1582(c), which states: 

(c) The Customs Court shall not have jurisdiction of an action 
unless * * * a protest has been filed, as prescribed by section 514 
of the Tariff Act of 1930, as amended, * * *. [Emphasis added.] 

As noted in Russ Togs, Inc., supra, filing of a protest in compliance 
with section 1514(b) (1) is a predicate of this court’s jurisdiction. Hence 


administrative review and denial of a second protest filed in contra- 
vention of section 1514(b)(1) does not confer jurisdiction on the 
Customs Court. 


5. 


Plaintiff cites Mansubco, Ine. v. United States, Court No. 74-8- 
02256, wherin the identical issue presented herein was before the 
Customs Court. There, in an unpublished order issued without opinion 
on March 28, 1975, the court denied defendant’s motion to dismiss. 
However, in A & A Trading Corp. v. United States, Court No. 74-3- 
00615, which also involved the identical issue presented herein, an 
unpublished order was issued without opinion on February 28, 1975 
granting defendant’s motion to sever and dismiss. I have arrived at and 
follow the same decision in the present case as determined by the court 
in A & A Trading Corp. * 

In summary, plaintiff has disregarded the plain meaning of section 
1514(b)(1), which limits an importer to filing one protest to contest 


4 In another case, Intercontinental Fibres Inc. v. United States, Court No. 74-9-02535, defendant’s motion to 
dismiss was granted in an unpublished order without opinion signed on April 24, 1975, but that order was 
subsequently vacated without prejudice to defendant, and the case was suspended under the instant action, 
by an order signed on July 8, 1975. 
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all administrative decisions arising out of an entry comprising one 
category of merchandise. Inasmuch as the first and second protests 
herein cover identical merchandise, plaintifi’s position that they cover 
two “categories” of merchandise is simply sophism. To be sure, the 
initial protest could have contested both the assessment of surcharge 
under item 948.00, TSUS, and the assessment under item 685.30, 
TSUS; or the initial protest could have been amended in accordance 
with the statutory and the regulatory requirements to include the 
claim under item 678.50, TSUS. But for whatever reason, plaintiff 
utilized neither of those permissible courses of action. Rather, plain- 
tiff filed a second protest, which is the subject of the instant action, 
and has thereby attempted to maintain two proceedings for the poten- 
tial refund of duty on a single entry and the identical merchandise. In 
view of the statutory proscription of multiple protests, plaintiff’s 
second protest was improperly filed. Accordingly, it is hereby ordered 
that the instant civil action be severed and dismissed as the the mer- 
chandise covered by entry No. K198198. 





Decisions of the United States 
Customs Court 


Customs Rules Decisions 
(C.R.D. 77-13) 
Frupor, Ine. v. UNITED STATES 
Memorandum Opinion Accompanying Order 
Court No. 75-5-01345 
Port of New York 
[Motion to dismiss denied.] 
(Dated December 7, 1977) 


Freeman, Meade, Wasserman & Schneider (Bernard J. Babb of counsel) for 
the plaintiff. 


Barbara Allen Babcock, Assistant Attorney General (Mark K. Neville, Jr., 
trial attorney), for the defendant. 


BOE, Judge: The defendant has moved, pursuant to rule 4.7(b) (2), 
to dismiss this action for lack of subject matter jurisdiction. The 
merchandise involved consists of disposable butane lighters which 
were imported between September, 1972 and January, 1973. The 
various entries were liquidated between November, 1972 and Feb- 
ruary, 1973.1 On July 2 and 15, 1974, the plaintiff filed written applica- 
tions for reliquidation of the instant entries pursuant to section 
520(c) (1) of the Tariff Act of 1930, as amended, 19 U.S.C. § 1520(c) (1). 
Reliquidation was refused on July 25, 1974. The plaintiff filed a protest 
from this refusal on October 22, 1974, which protest was denied on 


1 On or about July 1, 1970, prior to the importations involved herein, the plaintiff applied to the Com- 
missioner of Customs for a valuation ruling to establish the proper basis of appraisement for the type of 
butane lighters involved in this case. Customs officials at the Port of New York and at the Bureau of 
Customs in Washington, D.C., agreed to withhold appraisement of such butane lighters until the valuation 
ruling was issued. On August 16, 1973, subsequent to the instant liquidations, the Bureau of Customs issued 
its valuation ruling, and instructed the area director of customs for the New York Seaport to appraise and 
liquidate all entries of the butane lighters consistent therewith. 
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November 29, 1974. The plaintiff thereafter filed a summons com- 
mencing this action. 

The jurisdiction of this court is set forth in section 1582 of title 28, 
United States Code, which provides in pertinent part: 

§ 1582. Jurisdiction of the Customs Court. 


(a) The Customs Court shall have exclusive jurisdiction of 
civil actions instituted by any person whose protest pursuant to the 
Tariff Act of 1930, as amended, has been denied, in whole or in 
part, by the appropriate customs officer, where the administrative 
decision, including the legality of all orders and findings entering 
into the same, involves: * * * (7) the refusal to reliquidate an 
entry under section 520(c) of the Tariff Act of 1930, as amended. 


* ok * co * * * 


(c) The Customs Court shall not have jurisdiction of an 
action unless (1) * * * a protest has been filed, as prescribed 
by section 514 of the Tariff Act of 1930, as amended, and denied 
in accordance with the provisions of section 515 of the Tariff 
Act of 1930, as amended, * * * and (2) all liquidated duties, 
charges or exactions have been paid at the time the action is 


filed. 


The protest in this case was filed within the 90-day limit contained 
in section 514 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1514 
(b)(2)(B), having been filed on October 22, 1974, or 89 days after the 


appropriate customs officer refused to reliquidate the entries, in 
July 25, 1974. The protest was denied on November 29, 1974, in 
accordance with section 515 of the Tariff Act of 1930, as amended 
19 U.S.C. § 1515(a). Subsequently, the plaintiff filed a summons in 
this court on May 23, 1975, within 180 days of the denial of the protest 
as is required by 28 U.S.C. § 2631(a)(1). All liquidated duties have 
been paid. In sum, the plaintiff has complied with all the prerequisites 
contained in the jurisdictional statutes of this court. 

The defendant contends, however, that the plaintiff failed to comply 
with the reliquidation provisions of section 520(c)(1) of the Tariff 
Act of 1930, as amended, 19 U.S.C. § 1520(c)(1), and, therefore, that 
its protest was a nullity. Section 1520(c)(1) provides: 


(c) Notwithstanding a valid protest was not filed, the appro- 
priate customs officer may, in accordance with regulations pre- 
scribed by the Secretary, reliquidate an entry to correct— 

(1) a clerical error, mistake of fact, or other inadvertence 
not amounting to an error in the construction of a law, 
adverse to the importer and mainfest from the record or 
established by documentary evidence, in any entry, liquida- 
tion, or other customs transaction, when the error, mistake 
or inadvertence is brought to the attention of the customs service 
within one year after the date of entry, or transaction, or 
within ninety days after liquidation or exaction when the 





CUSTOMS COURT 


liquidation or exaction is made more than nine months after 
the date of the entry, or transaction. [Emphasis added.] 


The defendant argues that the plaintiff failed to file its application 
for reliquidation in a timely manner as provided by section 1520(c) (1), 
and, therefore, its subsequent protest had no legal effect.? 

It is unnecessary at this juncture for this court to determine whether 
an “error, mistake, or inadvertence [was] brought to the attention 
of the customs service” within the time period prescribed by section 
520(c)(1) of the Tariff Act of 1930. That question concerns the 
propriety of the refusal of the appropriate customs official to re- 
liquidate the entries involved herein. Such an inquiry goes to the 
merits of this case, an inappropriate subject for resolution on a motion 
to dismiss for lack of jurisdiction. See Madden Machine Co. v. United 
States, 61 CCPA 97, C.A.D. 1130, 499 F. 2d 1294 (1974). 

All that need concern the court at this point is the fact that reliqui- 
dation was refused. Under 19 U.S.C. § 1514(a)(7), this refusal, for 
whatever reason, was protestable. Madden Machine Co. v. United 
States, supra. As previously noted, in view of the fact that the instant 
protest was properly filed and denied, that a timely summons was 
filed, and that all liquidated duties have been paid, this court unques- 
tionably has jurisdiction over the subject matter of this action. 
Madden, supra. 

The defendant urges, however, that should this court determine 
that the requirements of section 1520(c)(1) relate to the merits of 
this case, it will be impossible for the defendant to obtain a speedy 
resolution of such alleged jurisdictional claims without the need to 
file an answer. The answers to this argument are apparent. 

First, as the decision of our appellate court in the Madden case 
makes clear, the propriety of the refusal of the customs service to 
reliquidate does not raise the issue of the jurisdiction of this court. 


Rather, the propriety of the refusal is the very gravamen of this 
action. 


Second, the defendant’s suggestion that it must always file an 
answer to resolve issues such as that present herein is patently erro- 


2 The defendant’s argument is based upon the assumption that only by filing a written application for 
reliquidation within the section 1520(c)(1) time limits could the plaintiff have a meritorious claim. Thus, 
since the plaintiff’s written applications were not filed until July of 1974, well over one year after both the 
entry and liquidation of the subject merchandise, under the defendant’s theory, the plaintiff’s claim must 
fail. The plaintiff’s complaint herein proceeds, however, upon a different theory. Though a written 
application for reliquidation is the normal course, the plaintiff argues that in the present case, the August 16, 
1973 valuation ruling by the Bureau of Customs, directing liquidation according to its terms, “‘ brought to the 
attention of the customs service” an “error, mistake, or inadvertence’”’ in the prior liquidations. Since this 
ruling occurred less than one year after entry of the merchandise, the plaintiff contends that section 1520(c) (1) 
has been satisfied. Because of the court’s determination of this motion, it is unnecessary to resolve the merits 
of these respective contentions. 
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neous. Rule 4.7(b)(4) of the rules of this court provides for the inter- 
position of a motion to dismiss for failure to state a claim upon which 
relief may be granted, which, pursuant to the rule, may be made 
before an answer is filed. It will be noted that the defendant implicitly 
recognizes the propriety of the motion to dismiss for failure to state 
a claim upon which relief can be granted in this case by stating in 
the last paragraph of its reply brief in the instant motion: 

In conclusion, it must be noted that plaintiff has not validly 
stated a claim upon which relief might be granted, even if it be 
assumed for argument’s sake that plaintiff is properly before the 
Court. [Emphasis added.] 

The defendant, however, has not chosen to predicate its motion to 
dismiss upon this ground as an alternative to its jurisdictional 
argument. 

For the court to now treat the present motion to dismiss for lack 
of jurisdiction as an alternative motion alleging the failure to state 
a claim upon which relief can be granted would be manifestly unfair 
to the plaintiff. In its brief opposing the defendant’s present motion, 
the plaintiff has directed its attention solely to the jurisdictional 
contentions advanced by the defendant. The plaintiff’s complaint 
raises an issue of statutory interpretation which is arguable, and cer- 
tainly not frivolous. See Footnote #2, ante. To presently treat the 
instant motion to dismiss for lack of jurisdiction as one for failure to 
state a claim upon which relief may be granted would deny to the 
plaintiff its rightful opportunity to present argument in favor of its 
interpretation of section 1520(c)(1), 19 U.S.C. This the court will 
not do. 

Therefore, the defendant’s motion to dismiss for lack of jurisdiction 
is denied without prejudice with the right reserved the defendant to 
file any other appropriate motion or an answer including therein such 
affirmative defenses. 

Let an order be entered accordingly. 
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Rule 4.7(b) (4), C.R.D. 77-13 
Rule 10.3(a), C.D. 4725 
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Construction—Continued 
Tariff Act of 1930: 
Sec. 514, C.D. 4724, C.R.D. 77-13 
See. 515, C.R.D. 77-13 
Sec. 520(c) (1), C.R.D. 77-13 
Tariff Schedules of the United States: 
Item 678.50, C.D. 
Item 685.30, C.D. 
Item 685.50, C.D. 
Item 712.49, C.D. 
Item 725.50, C.D. 
Item 737.20, C.D. 
Item 737.80, C.D. 
Item 948.00, C.D. 
Schedule 7, part 3, subien urt A, headnote 1, C.D. 4723 
Schedule 7, part 5, subpart E, headnote 1, C.D. 472% 
Schedule 7, part 5, subpart E, headnote 2, C.D. 4723 
U.S. Code: 
Title 19: 
See. 1514(a)(7), C.R.D. 77-1 
Sec. 1514(b) (1), C.D.’s 4722 
See. 1514(b) (2)(B), C.R.D. 
Sec. 1514(c), C.D. 4724 
See. 1515(a), C.R.D. 77-13 
See. 1520(c)(1), C.R.D. 77-13 
Title 28: 
See. 1582, C.R.D. 77-13 
See. 1582(a), C.D. 4725 
See. 1582(c), C.D.’s 4722, 4724, 4725 
Sec. 2631(a)(1), C.R.D. 77-13 
Sec. 2632(d), C.D. 4725 
Cross-motion for summary judgment; summary judgment, motion for, 
4723 
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Definition: 
Musie box, C.D. 4723 
Toy, C.D. 4723 
Disposable butane lighters (see Motion to dismiss for lack of jurisdiction), C.R.D. 
77-13 
Dolls; toys having a spring mechanism, C.D. 4723 


Failure to file timely application for reliquidation; motion to dismiss for lack of 
jurisdiction, C.R.D. 77-13 


Gas chromatograph parts (see Motion to dismiss action), C.D. 4724 


Judgment in appealed case (p. 58); 
Appeal 77-22—Plastic picnic bags; luggage; articles of plastics; TSUS. 


Lack of jurisdiction, motion to dismiss for, C.D.’s 4722, 4724, 4725, C.R.D.77-13 
Legislative history: 
— Report No. 7, 71st Cong., Ist Sess. (1929), C.D. 4724 
Senate Report No. 91-576, 91st Cong., 1st Sess., pp. 10-12 (1969), C.D. 4722 





“More than” doctrine, C.D. 4723 
Motion for summary judgment, C.D. 4723 
Motion to: 
Amend granted (p. 58); Volkswagen automobiles 
Dismiss action; separate protests covering the same entry C.D. 4724 
Dismiss action; timeliness of protest, C.D. 4724 
Dismiss for lack of jurisdiction; failure to file timely application for reliquida- 
tion, C.R.D. 77-13 
Extend time to answer complaint, C.D. 4722 
Sever and dismiss; separate protests involving the same entry, C.D.’s ¢ 
4725 
Music boxes; toys having a spring mechanism, C.D. 4723 


Pleadings, amendment of, C.D. 4725 
Protest: 
Amendment of, C.D. 4725 
Timeliness of, C.D. 4724 
Protests, filing of multiple, C.D.’s 4722, 4724, 4725 


Reliquidation, application for, C.R.D. 77-13 


Separate protests covering the same entry; motion to dismiss action, C.D. 4724 

Separate protests involving the same entry; motion to sever and dismiss, C.D.’s 
4722, 4725 

Stereo tape players with receivers (see Motion to sever and dismiss), C.D. 4725 

Summary judgment, motion for; cross-motion for summary judgment, C.D. 4723 

Surcharge, C.D. 4725 


Timeliness of protest; motion to dismiss action, C.D. 4724 
Toys having a spring mechanism: 

Dolls, C.D. 4723 

Music boxes, C.D. 4723 


Words and phrases: 
Different categories, C.D. 4725 
Different classifications, C.D. 4725 
Entireties, C.D. 4723 
Music box, C.D. 4723 
Toy, C.D. 4723 





DEPARTMENT OF THE TREASURY 
U.S. CusTOMS SERVICE 


POSTAGE AND FEES PAID 
WASHINGTON, D.C. 20229 DEPARTMENT OF THE TREASURY (GUSTOMS) 


(TREAS. 552) 


OFFICIAL BUSINESS 
PENALTY FOR PRIVATE USE, $300 


U.S. GOVERNMENT PRINTING OFFICE: 1978 








